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EARLY one hundred 
and forty years ago, 
during the reign of 
King George IIL, 
there came into being, 
in a modest farm- 

house nestling among 
the eastern Highlands 
of the Hudson, a diminutive subject of 

His Britannic Majesty, destined to be 

known to fame Chancellor James 

Kent. : 

At that time the Highlands were 
crowned with forests, within whose 
depths unseen cascades foamed, while, far 
above, the eagles sailed and screamed. 
The majestic river then swept on to the 
sea, unruffled by steam propellers and un- 
disturbed by the roar of passing traffic. 
Mad Anthony Wayne was yet to storm 
Stony Point by daring midnight escalade, 
and the dark page of Arnold’s treason 
was not yet written. Fond memories of 
old Dutch patroons still lingered in the 
land, and the twilight legends of Sleepy 
Hollow brooded over the blue hills and 
the romantic glens of the Catskills. 

The future Chancellor, when freed 
from bookish tasks, used to fish and swim 
in the clear waters of the Croton river, 
which bounded his father’s farm. Seven- 
ty years later, when full of age and hon- 
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ors, he wrote: “How it would have aston- 
ished my parents if they had been fore- 
told that their eldest son would live in 
the midst of the city of New York, with 
that very Croton pouring its pure and 
living waters through the streets, and 
throwing its majestic columns of water 
fifty feet into the air.” 

Kent studied under various tutors, and 
attended an English and a Latin school. 
In September, 1777, he was ready to enter 
Yale College. One day, during this year, 
he observed the local militia hastily mus- 
tering, and, boy-like, hurried after them. 
The British were advancing in force, and 
the “embattled farmers” made a barricade 
across the road, and prepared to dispute 
the right of way with his Majesty’s 
troops. The boy climbed to the roof 
of a neighboring building that he might 
watch the military drama about to be 
enacted. Suddenly the British fired a 
round shot which, soaring aloft, smote 
with mighty impact the chimney behind 
which he was concealed. The youthful 
James, deeming this rude salute alto- 
gether too personal, hastily descended, 
and ran home as fast as he could. Pos- 
sibly in later years he might have made 
a more deliberate retreat. It is related 
that his son once discovered his venerable 
sire at a dangerous height in a cherry 


259 





260 Case and Comment 


tree, plucking the ripened fruit. Alarmed 
for his safety, he urged him to come down 
at once, “and never mind appearances.” 
“My son,” replied the aged jurist, “I 
am used to elevated stations, and know 
how and when to descend with dignity.” 

The shifting tides of the revolution- 
ary struggle interfered much with the 
continuity of his college studies. The 
classes were broken up and dispersed 
several times, notably in 1779, when New 
Haven was occupied by the British. But 
he was able to complete the course, grad- 
uating in 1781. He is said to have been 
a decorous and industrious student, espe- 
cially devoted to historical and_belles- 
lettres learning. He excelled in composi- 
tion, but was apt to become embarrassed 
in speaking, because his tongue could not 
keep pace with the teeming ideas that 
thronged his mind. In fact, he never 
became an orator. As he wrote of him- 
self, he “was never fond of, nor much dis- 
tinguished in, the contentions of the bar.” 

In January, 1785, after studying law 
for three years with Judge Egbert Ben- 
son, of Poughkeepsie, then attorney gen- 
eral, he was admitted to the bar. Al- 
though $400 in debt for his education, 
the first thing he did was to take a wife. 
Over forty years later he put in writing 
his reasons for taking this step. “Why 
did I marry? I answer that at the 
farmer’s house where I boarded, one of 
his daughters, a little, modest, lovely girl 
of fourteen, gradually caught my atten- 
tion and insensibly stole upon my affec- 
tions, and before I thought of love or 
knew what it was, I was most violently 
affected. I was twenty-one and my wife 
sixteen when we married, and _ that 
charming and lovely girl has been the 
idol and solace of my life, and is now 
with me in my office, unconscious that 
I am writing this concerning her.” 

A good but perhaps apocryphal story is 
related of Mrs. Kent, with whom the 
judge sometimes discussed his cases. 
Once he told her he had that day been 
called upon to determine whether a cer- 
tain cooking stove was a fixture. “Does 
it bake well?” she asked. He was of 
the opinion that it did. “Then it’s a fix- 
ture, or ought to be,” she declared with 
decision. 


Kent’s matrimonial partnership was 
speedily followed by one of a business 
nature. He engaged in the practice of 
law with a Poughkeepsie attorney having 
an established business, and, prospering 
somewhat, was soon the proud owner of 
a little cottage and a garden spot. In 
the morning he devoted two hours to 
classical studies. The business part ot 
the day was given to law, and the even- 
ing passed in reading English literature 
in company with his wife. These were 
sweet idyllic days, fondly to be remem- 
bered. With his girl-wife he roamed the 
hills, and, full of youth and health and 
hope, they decked with golden promise 
the vista of the coming years. 

In 1793 he sought a wider field of labor 
by removing to New York city, whither 
his reputation had preceded him. Prac- 
tice at first came slowly. He deplored, 
in a letter to his brother, the high price of 
living,—a complaint not unknown in our 
own time. “Beef,” he wrote, “is 7d., 8d., 
and 9d. a pound,” and wood “18s. a load 
at the wharf.” 

The trustees of Columbia College in- 
vited him to deliver a series of law lec- 
tures, which he did in 1794 and 1795, to 
a class composed of about forty gentle- 
men of the first rank in the city. “They 
were well received,” wrote the aged chan- 
cellor, “but I have long since discovered 
them to have been slight and hasty pro- 
ductions. I wanted judicial labors to 
teach me precision. I dropped the course 
after one term, and soon became consid- 
erably involved in business.” 

Public honors now fell thick and fast 
upon him. In 1796 he was elected mem- 
ber of assembly from New York city. 
The same year Governor Jay, without 
solicitation, appointed him a master in 
chancery, although there were sixteen 
active candidates for the position. In 
1797 he became recorder of the city of 
New York. “This was very gratifying 
to me,” he afterwards said, “because it 
was a judicial position.” The next year 
he was appointed a justice of the su- 
preme court. 

When Judge Kent came to the bench, 
“there was,” said Honorable John Duer, 
in an address delivered before the judi- 
ciary and bar of New York in 1848, “not 
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only a great delay in the determination 
of causes,—a delay not at all excused by 
the multiplicity of business,—but the de- 
cisions, when pronounced, were far from 
supplying the requisite proof of a mature 
consideration. His determina- 
tion was made that he would examine 
for himself every case not decided on the 
hearing; and in such examination would 
not confine himself to the cases and au- 
thorities cited on the argument, but 
would embrace in his researches all the 
law justly applicable to the questions to 
be determined; and that in each case he 
would embody the result of his examina- 
tion in a written opinion. Accordingly 
at the second term that followed his 
appointment, in his first meeting for con- 
sultation with his brethren, and to their 
great astonishment, he produced a writ- 
ten opinion in every case that had been 
reserved for decision; and as these opin- 
ions were carefully prepared, were clear 
in style, forcible in reasoning, and well 
sustained by a reference to authorities, 
his brethren, even when they dissented 
from his conclusions, were in no condi- 
tion to controvert and oppose them. 
Hence they at once understood and felt 
that their own position was materially 
changed. It was evident that they must 
either surrender to their junior brother 
the effective control and administration 
of all the important business of the court, 
or must follow his example.” 

In a letter to a friend, which has been 
widely published, Judge Kent revealed 
some of his judicial experiences. “When 
I came to the bench,” he wrote, “there 
were no reports or state precedents. The 
opinions from the bench were delivered 
ore tenus. We had no law of our own, 
and nobody knew what it was. I first 
introduced a thorough examination of 
cases, and written opinions. 

“T made much use of the Corpus Juris, 
and as the judges (Livingston excepted) 
knew nothing of French or Civil Law, 
I had immense advantage over them. I 
could generally put my brethren to rout 
and carry my point by my mysterious 
wand of French and Civil Law. The 
judges were Republicans and very kindly 
disposed to everything that was French. 
this enabled me, without exciting any 
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alarm or jealousy, to make free use of 
such authorities, and thereby enrich our 
commercial law. 

“I gradually acquired preponderating 
influence with my brethren, and the vol- 
umes in Johnson, after I became chief 
justice, in 1804, show it. The first prac- 
tice was for each judge to give his por- 
tion of opinions, when we all agreed, but 
that gradually fell off, and, for the last 
two or three years before I left the bench, 
I gave the most of them. I remember 
that in 8th Johnson all the opinions for 
one term are Per Curiam. The facts is, I 
wrote them all, and proposed that course 
to avoid exciting jealousy, and many a 
Per Curiam opinion was so inserted for 
that reason. 

“English authority did not stand very 
high in those early, feverish times, and 
this led me a hundred times to attempt 
to bear down opposition, or shame it 
by exhaustive research and overwhelm- 
ing authority. Our jurisprudence was, 
on the whole, improved by it.” 

In Kent’s Memoirs, by his son, the lat- 
ter has given us a pen picture of his 
father’s manner on the bench: “All at- 
tempts at sophistry or distortion of facts 
were quickly detected and rapidly re- 
buked, with a quick impatient, “Your 
facts do not bear out your contention, 
sir,” or, “Pooh! pooh! that’s no law,’’ as 
marks of disapproval, or “Yes, that’s 
good law,” or, “That point is well taken,” 
as the argument met with his approval. 

His manner to the inexperienced 
practitioner was kind and gentle, and 
every member of the bar who came before 
him was sure of careful and courteous at- 
tention. Simple and direct in his meth- 
ods, he much disliked anything which 
savored of discourtesy or sharp practice.” 

Once a verbose counselor, after except- 
ing to an item in a master’s report, was 
proceeding to argue the point at length, 
when he was interrupted with the query: 
“What is the amount of the item in dis- 
pute?” “$1.75, your Honor,” was the re- 
ply. “I won't hear it;’ exclaimed the 
Chancellor, “I would rather pay it my- 
self.” 

The deep and lasting admiration of 
Judge Kent for Alexander Hamilton is 
worthy of notice. This sentiment began 
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in 1788, when the New York convention 
to consider the ratification of the United 
States Constitution met in Poughkeepsie. 
Kent, then a young lawyer, attended 
every session as a spectator, and was 
deeply impressed by Hamilton’s graceful 
diction, forcible reasoning, and deep 
learning. Later a warm friendship 
sprang up between them. 

A touching incident has been preserved 
for us. Once Judge Kent, while holding 
circuit, became slightly indisposed, and 
retired early. Later Hamilton entered 
Kent’s room at the hotel, bearing an extra 
blanket, which he tucked about him, say- 
ing: “Sleep warm, little Judge, and get 
well. What should we do if anything 
should happen to you?” 

Probably no man grieved more deeply 
than did Kent when Hamilton’s illustri- 
ous career was cut short, at the flash of 
a dueling pistol fired on that fatal July 
morning on the banks of the Hudson. 
He said of him: “I have very little doubt 
that if General Hamilton had lived twen- 
ty years longer he would have rivaled 
Socrates or Bacon, or any other of the 
sages of ancient or modern times, in re- 
searches after truth and in benevolence to 
mankind.” 

Years later, after Aaron Burr’s return 
from exile, the Chancellor espied him one 
day on the other side of the street. Un- 
able to control his wrath, he rushed 
across, and shaking his cane in Burr’s 
face, cried out, “You are a scoundrel sir! 
—a scoundrel! “The suave and polished 
Aaron raised his hat, made a low bow, 
and replied, “The opinions of the Chan- 
cellor are always entitled to the highest 
consideration.” Then he passed on, 
leaving the aged jurist speechless with 
indignation and amazement. 

In February, 1814, Judge Kent became 
chancellor. Of this event he said: 
“The office I took with considerable re- 
luctance. It had no charms. For the 
nine years I was in that office there was 
not a single decision, opinion, or dictum 
of either of my two predecessors (Chan- 
cellor Livingston and Chancellor Lan- 
sing), from 1777 to 1814, cited to me, or 
even suggested. I took the court as 
if it had been a new institution and never 
before known in the United States. I 
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had nothing to guide me, and was leit 
at liberty to assume all such English 
chancery powers and jurisdiction as I 
thought applicable under our Constitu- 
tion.” 

The conscientious manner in which he 
disposed of the suits brought before him 
is thus related: “My practice was first 
to make myself perfectly and accurately 
(mathematically accurately) master of 
the facts. It was done by abridging the 
bill, and then the answers, and then the 
depositions ; and by the time I had done 
this slow and tedious process, I was mas- 
ter of the cause and ready to decide it. 
I saw where justice lay, and the moral 
sense decided the court half the time; and 
I then sat down to search the authorities. 
[ might once in a while be embarrassed 
by a technical rule, but I most always 
found principles suited to my views of the 
case.” 

A charming glimpse of these century- 
old days is disclosed in Kent’s memoirs : 
“The simple character of the times,” said 
his son, “enabled the office of the chan- 
cellor to be the court of chancery, and 
as his office was his study at his home in 
Albany, it came to be an established cus- 
tom for the lawyers to collect there in 
the afternoon. The gathering partook 
something of the nature of a levee, the 
chancellor holding court in his study, and 
the chancery lawyers and younger mem- 
bers of the bar drinking tea or chatting 
with the ladies.” 

On July 31st, 1823, Chancellor Kent 
ceased his judicial labors, having reached 
the age limit of sixty years, then fixed by 
the Constitution. But he did not retire 
to a life of lettered ease. The temperate, 
vigorous chancellor still had many years 
of usefulness before him. In this year 
he was again invited to occupy the chair 
of law in Columbia College. Ultimately 
his series of lectures were developed and 
amplified into the four volumes of Kent’s 
Commentaries,—that classic of our juris- 
prudence, which won for its author the 
title of the American Blackstone. Oddly 
enough, it was a persual of the English 
author that first turned Kent’s mind in 
the direction of legal studies. In a coun- 
try village to which he retired when his 
college studies were interrupted by mili- 
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tary operations, he found and read the 
four volumes of Blackstone. “Parts of 
the work,” he tells us, “struck my taste, 
and the work inspired me, at the age of 
fifteen, with awe, and I fondly determined 
to be a lawyer.” 

The good chancellor passed his declin- 
ing years in perfecting his Commentaries, 
in advising upon submitted cases, and in 
the genial society. of his friends. There 
was a famous dinner given by the Phi 
Beta Kappa Society of Harvard Univer- 
sity, at which the chancellor was the guest 
of honor. Judge Parker proposed, “The 
happy climate of New York, where the 
moral sensibilities and intellectual ener- 
gies are preserved long after constitu- 
tional decay has taken place;’ Judge 
Story gave, “The State of New York, 


263 


where the law of the land has been so 
ably administered that it has become the 
land of the law;” and the Chancellor re- 
plied, “The State of Massachusetts, the 
land of Story as well as of Song,’—and 
so the mirthful play of wit went on. 

Judge Kent lived to see his son ascend 
the bench which he had formerly occu- 
pied. <A kindly fate granted him a long- 
drawn sunset hour, which he passed, sur- 
rounded by his idolized family and by his 
beloved books, the pages of which he 
filled with comments and annotations. 
Here was a serene, royal soul, solaced by 
the memory of well-spent years, crowned 
with the wisdom of a sage, and fit for 
immortality. Softly the twilight shadows 
fell about him, and on December 12th, 
1847, he slept in age-long sleep. 


The Probation Law. 


By Hon. Frank E. Knappen, Judge of the Ninth Judictal 
Circuit of Michigan. 


| am strongly in favor of the probation 
law of the state of Michigan as applied 
to first, and particularly youthful, offend- 
ers. The object of punishment is to re- 
form the individual, it is said, as well as 
to protect society; and if society can be 
protected by the reclamation and moral 
redeinption of a victim of youthful error 
or folly, and that same youth can be 
spared the humiliation of the eternal con- 
vict brand, and in the long future can 
escape the experience of a Jean Valjean, 
and can look his fellow citizen in the 
face, unashamed and unscarred, with am- 
bition unhindered and hope undiminished, 
then the object of the law, whether 


framed by finite or infinite, has been 
most generously vindicated and assured. 
Many a youth who has had extended 
to him a kindly and warm-hearted act 
can, upon the threshold of his future, be 
made to pause, and, by proper reflection, 
environment, and aid, influenced to take 
a stand that will mark a complete revi- 
sion of his course; and the judge on the 
bench has it in his power to reasonably 
display the attitude of a Portia, or care- 
lessly assume the avenging character 
of a Nero, and thus affect the entire life 
of the offender and the well-being of 
the state—From Address Delivered be- 
fore the State Association of Judges. 
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York Water Power 


By George P. 


Editorial Note. — Mr. 
service as Deputy 


lic rights in water power 


Decker, of the Rochester, N. F., 


Decker, 
Attorney General of New 
occasion to litigate important questions dealing 
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during his recent term of 
York, had 
with pub- 


This article is an outgrowth 


of studies made by him in the performance of his official 


duties. 


HE Ballinger - Pinchot 
controversy has served 
to stimulate interest in 
water power; but our 
public domain is now 
but a small part of our 
national territory. It 
is important that the 

water powers situate within the domain 
not yet turned over to private interests 
should not only be preserved as a public 
asset, but be developed or administered in 
the public interest. But attention should 
also be directed to the water powers situ- 
ate within the localities where private ten- 
ure of upland has already been estab- 
lished. The safeguarding of the water 
powers of our unsettled domain is sus- 
tainable on the score of revenue for the 
general support of government and de- 
fraying the cost of internal improve- 
ments. It is necessary to protect all pri- 
vate industry dependent on power-driven 
machinery from the monopoly to be 
feared from absorption by consolidated 
private capital of the separate water pow- 
ers which would find their way into pri- 
vate hands. Those considerations apply 
with even more force in the territory long 
since settled, where water powers are 
falling into an ever-narrowing private 
monopoly. That consolidation has oc- 
curred with little notice by the general 
public. Its sinister bearing on our wel- 
fare is plain. 

Our Atlantic slope was first occupied 
by settlements, and, forest-clad, was im- 
penetrable except by streams. The pub- 


lic property in the streams which offered 
opportunity for reaching the interior and 
serving commerce was not then ques- 
tioned, for exclusive user by the public 
was long continued after the upland had 
been patented to individuals. Upland 
roads, rendered practicable by the settler’s 
axe, were the first factor to relegate 
inland streams to a subordinate place in 
the public mind. Then the steam rail- 
road, for some three generations, met in 
large degree the demands of travel and 
freight carriage, and served to further 
divert attention from natural waterways. 
Contemporaneously there existed an ap- 
parently inexhaustible supply of wood 
and coal for the generation of stationary 
steam power to serve industrial purposes. 
Wood is now gone, and the cost of coal 
has already made industry dependent in 
great measure on the converted power of 
water. Until electricity shall in turn be 
supplanted, we must become dependent 
more and more on converted water power 
for light and the energy required to move 
machinery connected both with locomo- 
tion and stationary work, and perhaps for 
heat as well. This field of interest is 
quite distinct from that connected with 
settlements now in the forming or un- 
born, and where we may justly fear a 
private monopoly in water power. In 
the West it is still possible to preserve 
many water powers to public use, and, 
what is equally important, to reserve as 
well the mill sites adjacent. In the older 
quarters of our country the mill sites have 
become private property. But the ques- 
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tion remains as to the right by which 
private interests in localities long settled 
lay claim to perpetual use of the natural 
power of our larger and public streams. 
The case law on the subject has thus far 
proceeded mainly from state courts 
because the Federal government has 
made few navigation improvements in 
the streams of the older states. Many 
of the state decisions—especially from 
lower courts—answer the question one 
way; many the other. That division 
arises generally out of supposed differ- 
ences between legal systems,—the Civil 
and the Common,—attributed to the pe- 
culiar physical characteristics of the home 
countries of our early settlers. Further 
study may be expected to reveal a uni- 
versal principle applicable to the case of 
a public interest, everywhere essentially 
the same, though varying in degree with 
the industrial needs of different periods. 
This study is under way in New York, 
where Governor Hughes recommends de- 
velopment of water power by the state, 
to be administered for public benefit, and 
where the legal machinery necessary to 
public action has been provided. In 
New York the lines of study are taking 
shape and under official auspices. His- 
torical light on this matter is of first 
importance. The pertinent facts with 
which the present generation is most fa- 
miliar are those usually relied upon to 
sustain the claim of private right. The 
hydraulic developments located along the 
head waters of streams, where they are 
clearly non-navigable and private and 
falls are more frequent, largely exceed, 
in point of number, the developments 
lower down, where the stream channels 
are navigable and public. It is quite ac- 
curate to speak of the former as founded 
on private water power rights, and of 
the latter as founded on _ privileges. 
But those terms are re ap- 
plied to both cases by lawyers, as well 
as laymen, on the assumption, easily 
indulged, that the right to develop, ap- 
plicable to the countless small streams, 
follows the water to the sea. It is diffi- 
cult, moreover, in many streams to stake 
the point where the public and private 
rights meet and end; but the same is 
true with the shore lines of waters. The 
courts can settle a dispute in either case 
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on proper evidence. At some sites like 
the falls of the Genesee at Rochester, 
where for years travel and trade have 
crossed, instead of following the stream, 
the government has omitted to render the 
stream practicable by locks for through 
navigation, as a deadly natural grade 
might be reduced in an upland road. The 
failure so to do has induced the assump- 
tion that a public right of user of the 
stream in its natural state, or right to 
eject intruders and to improve the chan- 
nel for public boating does not exist. 
Those considerations have all lent color 
to the claim of private: right. With 
the important exceptions of the pow- 
ers incidentally developed in stream 
canalization by government, the existing 
hydraulic developments below the heads 
of navigation on New York streams have 
been made under private initiative and by 
private capital. The power so developed 
has been long used by private interests 
without compensation to the public. Pri- 
vate use has changed hands under agree- 
ments evidenced by private deeds, as the 
parties would convey private property, 
assuming title as against the public. Hy- 
draulic uses of public streams and as- 
sessed to the private user under the term, 
“water rights,’ have been carried on 
tax rolls in some localities as a new and 
independent species of taxable property. 
Such use is but one of the many utilities 
of land. Private dams have sometimes 
been constructed in public streams with- 
out resistance, although there were pub- 
lic officers at the time under duty of pro- 
tecting the public interest therein under 
state and Federal legislation against in- 
vasion. Neither the state nor the nation 
has mapped natural channels nor policed 
streams generally, as against riparian en- 
croachments. Up to the present, the 
public has taken no step to supplant 
a private monopoly of this utility of pub- 
lic waters at points where, because of in- 
creased flow, and nearer markets the pow- 
er is of much greater value than at sites 
along head waters. 

On the other hand, it will be discovered 
that the state, under its ordinary land 
grants, has not conveyed by express 
terms the beds of streams lying below 
the point to which the streams have been 
publicly used, or below which the volume 
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of flow is sufficient to float travel and use- 
ful commerce. Such grants, when re- 
lied on as the basis of private right, have 
been construed to embrace those stream 
beds by applying rules used in constru- 
ing deeds made by private parties, and 
such rulings have been made, for most 
part, in suits where public interests were 
not represented. If the state’s grantee 
a century ago acquired perpetual right 
to this power, it was because the stream 
beds, from which the water as property 
was inseparable, passed along with a 
grant of the upland. But such upland 
was intended by the state as military 
bounty, or was sold by the state at the 
rate of a shilling or two per acre,—then 
the ruling price for upland. Such grants 
were authorized by statutes which looked 
to the development of agriculture and 
homesteads. Those statutes were not 
framed to authorize transfers of the pub- 
lic property in lands under public waters, 
nor to provide for exclusive rights in 
private individuals to use waters natu- 
rally navigable. On the contrary, dur- 
ing the period when the greater part of 


the state’s domain was being patented, 
there existed a statute, enacted in 1786, 
which provided that exclusive rights in 


the beds of navigable streams should 
arise only by virtue of special grants to 
be made by the state land board, and on 
application of a person already owning 
the adjacent bank, and then only on his 
giving notice to the public of his appli- 
cation. Such grant was authorized to 
be made only in case it should appear 
that the particular use proposed was one 
beneficial to commerce. That provision 
has ever since remained statute law in 
New York. A grant thereunder im- 
posed an obligation of public service, 
and its conveyance of title to land un- 
der water was incidental, and in trust, 
at all events, to aid the intended use. 
The development of water powers for 
private use has not been regarded as a 
use beneficial to commerce within the 
meaning of that statute. Few grants un- 
der that statute have been made by the 
land board, affecting navigable river 
beds, at points where available power ex- 
ists. 

In New York there is an aggregate of 
about 1,800 miles of interior streams, in- 
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cluding all of importance between tide 
water and head waters, which have been 
claimed by the legislature to be public 
water. Forty-four successive statutes of 
that nature were enacted from 1798 to 
1839 inclusive. Those statutes, enacted 
as settlements advanced and in force to- 
day, declare the streams by name 
to be public highways below de- 
fined points; and they have served to 
warn all who would encroach and ap- 
propriate the streams to any exclusive 
private use. Certain of those streams 
were afterwards specially protected by 
statutes which provided for channel im- 
provements to facilitate navigation. 
While the development and use of the 
larger water powers by private interests 
have occasionally been risked on the 
claim of private title to the stream bed 
under ordinary state patents of public 
domain, or of right appurtenant to the 
banks, or by both, by far the larger num- 
ber of developments at points below head 
waters have been made under special leg- 
islation in the form of private statutes 
which licensed private dams and divert- 
ing races. An early general statute had 
extended permission to riparian owners 
to dam the above streams, but only on 
the impossible condition that navigation 
should not be interfered with, or else 
that a sufficient boating channel around 
the dam should be made. These oner- 
ous conditions led to the enactment of 
166 special statutes in favor of indi- 
vidual riparian owners and enacted be- 
tween 1778 and 1850. The rights car- 
ried by them were permissive only ; many 
were for indefinite, and others limited to 
short, terms. Those acts extended priv- 
ileges without exacting compensation and 
without the grantees assuming any obli- 
gation to serve the public. In many cases 
the burden of maintaining a lock around 
the dam was imposed upon the licensee. 
Such licenses are undoubtedly termi- 
nable at the legislative will. 

The granting of such licenses by pri- 
vate statute ceased only when the stream 
sites desirable for development had, with 
few exceptions, been covered. Generous 
as New York has been in the bestowal 
of licenses, reluctant as she has been to 
recall them and to eject unlicensed in- 
vaders, her legislative history forbids us 








to say that it has been her policy to treat 
the use of public streams for power as 
a private property right vested in any 
citizen. 

Taxation of the water power of pub- 
lic streams as private property, de- 
scribed as “runs” or “rights,” has ex- 
isted for some years in a few water- 
power centers. The practice has rested 
on the consent, if not the desire, of the 
users, for at the same time, the statutes 
expressly exempted public property from 
taxation. Payment of taxes so levied 
has also been voluntary, so far as the as- 
sessments have been made (as they usu- 
ally have been) without a property de- 
scription essential to a valid land tax, 
and without complying with the proced- 
ure essential to taxation of personalty. 
Payment of the tax as levied has lent 
color to private property claims to the 
power. 

The damming of a navigable stream 
is an inevitable interference with the use 
of the channel for navigation between 
the dam and the point of return of the 
diverted water, and it blocks through 
travel by boat. The public right to navi- 
gate, wherever the right attaches, is not 
only paramount, but is a right inde- 
structible by a government grant -of the 
perpetual use of the water to individuals 
for exclusive private benefit. Any pri- 
vate structure extending within the navi- 
gable channel of public water, salt or 
fresh, may be saved from the statutory 
penalties against nuisances, only by leg- 
islative power. Permission to maintain 
private structures for private use is de- 
pendent on express consent of a legis- 
lature speaking only for its own genera- 
tion, and that fails on civil suit by the 
People to abate the impediment to navi- 
gation. If exercise of the public right 
in navigable streams is resisted on the 
ground that perpetual private rights in 
the nature of franchises have arisen, un- 
der which private capital has been in- 
vested, it will at least be necessary to 
show that the undertaking of a public 
service sustained the grant. If in early 
days a sawmill franchise was granted, 
it can be kept good only by the continued 
sawing of logs, whether there is a liv- 
ing profit, or not, in that business to-day. 
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The power could not be legally used to 
generate electricity without a new grant. 

In New York the great expense in- 
volved in the full development of the 
larger power sites, when taken in con- 
nection with the risk of subsequent state 
or Federal navigation improvement, has 
proved a hazard too great for private 
capital to face. Many large powers have 
been inadequately developed by private 
capital, and undertakings on large scales 
have frequently resulted in financial fail- 
ures. Conspicuous failures have occurred 
of very recent date. Existing develop- 
ments fall far short, generally, of the 
market demands for power. The great 
expense involved in coping with floods, 
the risk of damage to other property, 
and the difficulty of administering joint 
interests in flowing water among many 
individuals who attempt to pool expenses 
of pond development, have demonstrated 
that the problems involved in large pow- 
ers transcend the risks prudent for pri- 
vate capital to incur. To effect a satis- 
factory division of the power of large 
ponds constructed as a joint venture, re- 
sort has been had to the courts, by pri- 
vate interests, to procure appointment 
of court officers, called race commission- 
ers, to be compensated from a perpetual 
tax levied on the users by the judiciary. 
Courts have thus been prevailed on to 
assume a power of permanent adminis- 
tration over the use of property which, 
if private, was outside the limitation upon 
judicial jurisdiction. If the property was 
in fact public, then the courts have acted 
without special authority from the legis- 
lature, essential in the case of control 
over public property. No better warrant 
has existed for that action by the courts 
than the agreement of the private parties 
before them; but such action has car- 
ried with it the color of competent judi- 
cial sanction. 

The most expensive and extensive de- 
velopments yet made in New York by 
private capital are located on the Niag- 
ara and St. Lawrence rivers, but the 
large capital required was not invested 
until the developments had been permit- 
ted by special legislation. The recent 
dates of the applications for such legis- 
lation imply that ordinary land board 
grants covering riparian land are insuf- 
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ficient as against the public, despite the 
certain judicial decisions and dicta to 
the contrary, rendered for the most part 
in private suits. The state is to receive 
a rental from the St. Lawrence develop- 
ment, gauged upon the horse power re- 
alized. 

When industrial machinery made its 
early demands for motive power, the 
temptation of riparian owners, at points 
dangerous for boating or little used by 
the public, to invade public streams, was 
irresistible. Those who could not get 
or would not ask for state permits, sought 
a basis in common law for the private 
right desired. They contended that pub- 
lic grants bounded by any stream carried 
title to the center as a private deed would 
do, and that half the power belonged to 
the owner of each bank. But they went 
further. Like the exclusive right of the 
abutting owner to drive in and out at 
his own frontage on upland roads, in 
order to enjoy the highway in common 
with the public, but with no right to in- 
terfere with public use of the highway, 
so the riparian owner possessed the ex- 
clusive right to embark and land at his 
water frontage and on his private dock. 
That right constituted an easement in 
the foreshore, and appertained to the 
bank, and was known by the appropriate 
term, “riparian right” while the former 
was the abutting right. To develop pow- 
er daily running to waste was said, forth- 
with, to be a right also appurtenant to 
banks of public streams. The term “ri- 
parian right” was pluralized, and used to 
denote also the new private use covet- 
ed by the riparian owner. That a pri- 
vate right to use the water of a stream 
for power follows in law the ownership 
of the bank, and not of the bed under 
the water, and that the bed, being land, 
is appurtenant as property to the bank 
outside, is not now the law in New York. 
Those false premises long served their 
end but caused the confusion encountered 
in the earlier studies of this subject. 
Lawvers under no compulsion to pur- 
sue the study shunned questions of water 
rights as they would a plague. If the 
beds of larger streams may become pri- 
vate property, it is possible for the stream 
and its banks to be owned by different 
holders, and the one by the public and 
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the other by private interests. It is gen- 
erally assumed, nevertheless, by private 
owners of mill sites, that if they lose 
their supposed proprietary right to per- 
petual use of the power of public streams 
adjacent, the values of their mill sites 
are gone. That conclusion is as unsound 
as it would be if applied to the case of a 
coal mine and a nearby steam-power plant 
separately owned. The income of the 
owner of a mill site in his business of 
milling would be greater if he could en- 
joy gratuitous use of the water along with 
his mill. If, however, he has no exclusive 
right to use of the water as against the 
public, there is no injustice in the exaction 
of rent. Ifthe power of our larger streams 
is a public asset needed and to be devoted 
hereafter to public benefit, and if the 
public owns no mill sites, those sites, 
while remaining the property of private 
interests, will retain their inherent values 
undiminished. The value of the bank 
for a mill site is due to its proximity to 
the running water, and not to an acci- 
dental ownership of mill site and pond 
site by the same person. If the private 
owners of mill sites along public streams 
refuse to enter into business relations 
with the public when rentals are demand- 
ed for the use of public waters for pow- 
er, then the public could condemn those 
mill sites, so that both mill site and pow- 
er might be leased as franchises to those 
willing to be industrious under fair con- 
ditions. New York has neglected hither- 
to to acquire sites for mills and factories 
along her canalized streams at points 
where surplus water was available, and 
riparian owners have refused to take 
state leases of power. The state, with 
no other market, then suffered the sur- 
plus to run to private wheels. She is 
now confronted with the claim, asserted 
by the private interests which have long 
enjoyed that surplus gratuitously, that 
the hydraulic power created by dams 
constructed at public expense, and depen- 
dent on continued maintenance of those 
dams, is private property forever lost to 
the state except as retaken by eminent 
domain. That experience has resulted 
in a recent statute which provides for 
acquisition of mill sites by the state ad- 
jacent to new canal improvements. 

A general study of this subject will 





















serve to deter private capital from seek- 
ing investments in doubtful titles to pub- 
lic waters. Until the question of right 
may be determined against the public by 
courts speaking finally, the private for- 
tunes not now involved should seek in- 
vestments elsewhere. 

Power beyond the volume of a Sun- 
day’s run cannot be stored in the ordi- 
nary mill pond. The power not utilized 
must run to waste. The run-off of the 
last century or more—in some cases by 
express license from the public, and in a 
few cases without license—has been en- 
joyed by those who, owning adjacent 
banks, could use to their private profit 
the water which gravity brought to their 
wheels. The public, so long as there was 
cheap wood, coal, oil, or gas to use, did 
not care for the power, and, in general, 
was unprepared to utilize it; and, since 
that power could not be preserved, 
harm has necessarily resulted. But to 
the private beneficiary, this gratuity, so 
long enjoyed, seems indispensable; and 
the very length of that enjoyment is 
now seized upon as a basis for asserting 
private right to perpetual use. That time 
never runs against the public is a funda- 
mental precept of the law of public right 
which has come down to us. The small 
gas-propelled launch is now serving to re- 
discover the public interest in all streams 
susceptible of navigation. The private 
right to bridge and dam such streams 
will come more and more into question. 
The draft required by boats common to 
deep waters is not a proper test to aid 
in determining whether a given channel 
is navigable and public. The first navi- 
gation improvement of streams in re 
York under public authority secured < 
minimum depth of 2 feet only, and Bones 
of that draft carried for many genera- 
tions the commerce of this country. The 
right of fishery has been a public right 
in all countries, and is older, perhaps, 
than the right of navigation. The in- 
creasing cost of food may soon make 
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it necessary to emphasize that right in 
all inland public waters. However long 
the state has delayed in entering upon a 
policy of public dev elopment, administra- 
tion, and enjoyment of the power of pub- 
lic waters, instances of the exercise of 
that and similar public activities will be 
found, sufficient to show that the policy 
would constitute no proposed extension 
of the limits upon governmental power. 
Early in the last century the state of 
New York constructed a grist mill and 
developed an hydraulic power at Oswego 
Falls, for which a rental was received 
by the state for many years. An awak- 
ened public interest will foreshadow 
just solution of this question, and’ make 
for a wise administration of the trust un- 
der which the government holds public 
waters. The public right of fishery in 
the larger streams of England was en- 
forced by Magna Charter without pro- 
viding compensation to those favorites 
of King John who had long enjoyed a 
private monopoly in the maintenance of 
fish weirs in those rivers. The public 
right to navigate and to improve stream 
beds for boating at points anywhere be- 
low private head waters has been uni- 
formly sustained in England and the 
United States. Many populous towns are 
in peril annually from over-hanging pow- 
er dams built by private individuals with- 
out provision for safe passage of flood 
waters. The removal of those dams may 
be accomplished through exercise of the 
state’s police power. If the law of pub- 
lic right is not co-extensive with future 
public interest to have the utility of pub- 
lic waters for power devoted to public 
benefit, the sovereign may proceed under 
its fishery and navigation rights to re- 
claim those waters wherever diverted 
from natural channels, and to reclaim the 
channels wherever occupied by struc- 
tures serving to divert the flow for pow- 
er, or to subserve any other use for pri- 
vate benefit, and regardless of the length 
of such user. 





















































































































































































































































Editorial Note.—/Vhen M/r. Decker submitted hits article the editor suggested that 


Mr. Henry P. Farnham, author of Farnham's ‘‘Law of Waters and Water Rights,”’ 


be invited to comment upon it. 


To this Mr. Decker kindly consented, and Mr. Farn- 
ham favored our readers with the article appearing on the following pages. 


Legal Rights in New York 
Water Power 


By Henry P. Farnham 


Editorial Note.—The writer, Henry Philip Farnham, is 
the author of ** The Law of Waters and Water Rights,’ and 
his opinion upon the points wherein he differs with Mr. 
Decker will be of special interest to every attorney. 


HE question of the right 
to the waters in the 
streams along that 
portion of our Atlan- 
tic coast which was 
settled by Englishmen 
is not to be deter- 
mined primarily by 

what the pioneers did or did not do, but 
by the law of England, which they 
brought with them as part of their in- 
heritance, and which, unless expressly 
changed by the legislature or constitu- 
tion, became the common law of this 
country. When, therefore, the learned 
writer states that “the public property 
in the streams which offered oppor- 
tunity for reaching the interior and 
serving commerce was not then ques- 
tioned, for exclusive user by the public 
was long continued after the upland 
had been patented to individuals,” he 
cannot be understood as meaning that 
any rights were conferred or lost by 
such course of action, because the rights 
in the streams were firmly settled by rules 
and decisions running back, even at that 
time, hundreds of years, so that the mere 
failure on the part of the colonists to 
make any definite change in such rules 
merely indicates that they understood 
that the rights in the streams were gov- 
erned by the common law. In the state- 
ment that the case law on the subject of 
the rights of private owners to the water 
powers “has thus far proceeded mainly 
from the state courts,” the writer seems 
to imply that the question may be one 
for the Federal courts to settle. But 
there is no foundation for this implica- 
tion, for it is settled beyond dispute that 
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the question is one solely for the state 
courts to deal with. Kaukauna Water 
Power Co. v. Green Bay & M. Canal Co. 
142 U. S. 254, 35 L. ed. 1004, 12 Sup. 
Ct. Rep. 173. 

Our writer says “historical light on this 
matter is of first importance.” The his- 
tory which sheds this light must, how- 
ever, to be trustworthy, be traced back 
to the time when the principles were 
formulated which are to be the source 
of such light. To gain a true under- 
standing of the bearing of modern stat- 
utes and decisions upon the question, we 
must know what the law was in the 
parent country when our forefathers left 
its shores. Turning back the pages of 
history and examining the early prece- 
dents, we find that from the earliest times 
the streams and waters were granted in 
England the same as the uplands; in 
fact, no distinction was made between 
land and water in the grants, the grant 
of the land carrying the water unless it 
was expressly reserved. In this way, 
practically all of the land under water 
which was capable of private ownership, 
whether covered by fresh or salt water, 
became vested in private ownership. In 
the course of time, as learning increased 
and the law began to take on its scientific 
accuracy, the idea obtained that all prop- 
erty must be vested in someone; and in 
carrying out this idea the sea was as- 
signed to the King because, being the 
chief water, it must belong to the high- 
est person in the state. The problem 
then was to define the sea, and the dis- 
tinguishing characteristic of the sea be- 
ing the tide, it was argued that the sea 
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extended as far as the tide flowed. But 
the attempt on the part of the King to 
assert title as far as the tide flowed con- 
flicted with private grants and vested 
rights which had existed beyond the 
memory of man, and the conflict raged 
hotly; but the King, through his in- 
fluence over subservient judges, finally 
succeeded in establishing the rule that 
the presumption was that, so far as the 
tide ebbed and flowed, the title was in 
the Crown, and that anyone disputing 
such title must prove his claim. . In 
spite of this rule and the subserviency 
of the judges, individuals have succeeded 
in proving their title to large quantities 
of land under the tide water; but there 
has never been any question of their right 
to the land under non-tidal water, wheth- 
er it was navigable or not. This is shown 
with great clearness by Lord Hale in 
De Jure Maris, chaps. 1 and 2. He 
says the King, by ancient right of prerog- 
ative, hath had a certain interest in fresh 
rivers, one of which is an interest of ju- 
risdiction, which extends to reformation 
and punishment of nuisances in all rivers 
that are of common passage. As _ the 
highways by land are called alie vie 
regia, so these public rivers for public 
passage are called Auzvii regales and haut 
streames le roy, not in reference to the 
propriety of the river, but to the public 
use.” Again, he savs: “There be rivers, 
as well fresh as salt, that are of common 
or public use for carriage of boats and 
lighters. And these, whether they are 
fresh or salt, whether they flow and re- 
flow or not, are prima facie publici juris 
conmnon highways for man or goods, or 
both, from one inland town to another.” 
But he adds, “Fresh rivers in point of 
propriety are prima facie of a private in- 
terest.” 

In these rivers the right of the King 
or the public is and always has been 
limited to the conservation of navigation. 
The right to fishing (Leconfield v. Lons- 
dale, L. R. 5 C. P. 665), and every 
other benefit of the water except that of 
navigation, is in the owner of the bed 
of the stream. The rights of the ri- 
parian owner and the public are recipro- 
cal. He cannot divert the water from 
the stream, nor consume it, so as to de- 
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feat the possibility of navigation; but 
as long as the right of navigation is pre- 
served without unreasonable impairment, 
he may use the water from the stream, 
or throw a dam across it if he makes 
provision for the right of passage. Farn- 
ham, Waters, page 138, and cases cited. 
All through the common law, from the 
Year Books to the present time, the 
right of the public is limited to naviga- 
tion, and the right to the full use of the 
water is treated as belonging to the ri- 
parian owners, and divided among them 
according to natural location. 

The mere statutory declaration that a 
stream is navigable does not change its 
character or the rights of the parties in 
any way. If it is not navigable in fact, 
statutory regulations will not make it so, 
and the state cannot proceed to remove 
obstructions and produce _navigability 
without acquiring the right under the 
power of eminent domain. People ex 
rel. Deneen vy. Economy Light & Power 
Co. 241 Ill. 290, 89 N. E. 760, Farnham, 
Waters, page 365, and cases cited. In 
view of this well-settled law, the state- 
ment that “up to the present the public 
has taken no step to support a private 
monopoly of this utility of public waters” 
is merely an unwarranted assumption 
that the waters are public, and a record- 
ing of public acquiescence in a rule which 
the public recognized to be so well set- 
tled that protest would be of no avail. 

The fact that the public land grants 
which bordered on navigable fresh-water 
streams did not expressly convey the 
streams is of no moment, because such 
grants have always carried the beds of 
fresh-water streams from the time of 
the Year Books to the present, except 
in cases of peculiar circumstances. So 
far as statutory authority to dam the 
stream was secured, that was necessary 
because of the right of the public to pro- 
tect the navigation, and has no bearing 
upon the right to use the power if any 
existed and could be utilized without in- 
terfering with navigation. If licenses 
which have been granted are terminable 
at will, it can only be when necessary 
for the public right of navigation, be- 
cause, so long as navigation is not inter- 
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fered with, the riparian owner may do 
what he will with the stream. 

The writer says: “The public right to 
navigate wherever the right attaches is 
not only paramount, but is a right in- 
destructible by a governmental grant of 
the perpetual use of the water to indi- 
viduals for exclusive private benefit.” 
The legislature of the state of New York 
has all the powers of the English Parlia- 
ment, and there has never been a time 
when Parliament could not, if it thought 
best, close, as against the public, a navi- 
gable stream, and grant it into private 
ownership for private purposes. In the 
absence of constitutional reservation, 
there is no reason why the New York 
legislature cannot do the same thing. It 
seems to be well-settled that there are no 
implied constitutional restrictions on the 
power of the legislature. But in any 
event, the question of the right to the 
use of the water for power purposes is 
by no means determined by the legality 
of the dam by which it is made available. 
The improvements on the Niagara and 
St. Lawrence rivers form no precedents 


whatever for a rule with respect to in- 
land rivers, since, these streams being 
international boundary rivers, the titles 
to the beds are in the state, and the right 
to control the use of the power is a na- 
tional question, and probably, so far as 


rights obtained from this country are 
concerned, is under the exclusive control 
of the Federal government. 

Our writer says that those who did not 
secure legislative authority to utilize the 
power said that “to develop power daily 
running to waste was a right also appur- 
tenant to banks of public streams. The 
term ‘riparian right’ was pluralized and 
used to denote also the new private use 
coveted by the riparian owner.” This so 
far as it affects the fresh water streams of 
which our writer is speaking is no new 
claim, but has been established to be the 
law, so far as nontidal waters are con- 
cerned, from the earliest records of the 
English law. The question is not, as sug- 
gested by the writer, whether or not the 
power could be appurtenant to the bank if 
the bed belonged to the public, but where 
is the title to the bed; and by all rules of 
the common law the bed itself belongs to 
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the owner of the upland, unless it was 
expressly reserved by the state. The 
writer seems to rely upon the act of 
1786 as making this reservation. That 
act, however, was “An Act to Provide 
for the Speedy Sale of Unappropriated 
Lands,” and, after providing how the 
lands should be disposed of, continues, 
“It shall and may be lawful for the said 
commissioners to grant such and so much 
of the land under the water of navigable 
rivers as they shall deem necessary to 
promote the commerce of this state.” It 
will be noticed that the state does not 
expressly reserve the title, but merely 
permits it to be granted. It will be re- 
membered that, at the time this statute 
was passed, most of the land along the 
more important navigable rivers had 
passed into private ownership, either un- 
der royal patents or under previous stat- 
utes of the state. Of course, under the 
common law all royal patents had passed 
title to the beds of the fresh-water 
streams, and all state grants prior to the 
enactment of this statute had also done 
so, and there is no reason to believe that 
the legislature by this statute was chan- 
ging the rule of the common law. In 
fact, the general understanding at that 
time was that the term “navigable” re- 
ferred to tidal waters only, Chancellor 
Kent saving in Palmer v. Mulligan, 3 
Caines, 307, 2 Am. Dec. 270, that the 
“Hudson river at Stillwater is a fresh 
river, not navigable in the common-law 
sense of the term, for the tide does not 
ebb and flow at that place.” There had, 
however, been much controversy in Eng- 
land and some of the colonies as to wheth- 
er or not it was possible for the King, 
or his successors in this country, to grant 
land under the tide water; and it would 
seem that this statute merely intended to 
settle that controversy by permitting the 
grant, but limiting the right to it to the 
riparian owner. 

Our writer says that “the right of 
fishery has been a public right in all 
countries ;” but the law is laid down in 
the Leconfield Case, already cited, as fol- 
lows: In all that portion of the river 
where the water is navigable, but not 
tidal, “the rule is that the public have 
the right of passage in boats and vessels, 
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but have no right to catch fish. The 
right of catching fish in the navigable 
but nontidal part of the river belongs 
exclusively to the riparian owner, who 
has the same right precisely as to catch- 
ing fish there as the riparian owners have 
in the non-navigable beds of the river. 
The public right of navigation and the 
public right of fishing are entirely sepa- 
rate rights.” 

A fundamental error seems to run 
through the entire article, to the effect 
that the water of a river is public merely 
because it is capable of navigation, where- 
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as the rule is that in nontidal streams 
the right of the public is limited to navi- 
gation, and all other rights growing out 
of the conformation of the land and the 
flow of the stream belong to the riparian 
owner. If the stream has fall enough to 
be of much value for power purposes, 
it is not navigable in fact, and the public 
has no rights in it; and in those streams 
which are navigable, but can be avail- 
able for power purposes by the erection 
of dams, the only interest the public 
has is to see that the navigation rights 
are not interfered with. 


The Majesty of the Law 


By Hon. Roscoe Kiper, Judge Second Judictal Circuit, Indiana. 


HE modern trend of so- 
cial and governmental 
affairs is calling for 
the exercise of the 
greatest degree of dis- 
crimination by acute 
and well-trained minds 
to preserve the integ- 

rity of the law and keep intact our 
system of jurisprudence. Modern socie- 
ty, considered as an organization, is be- 
coming so unwieldy that it is taxing the 
ingenuity of statesmen to successfully 
cope with the numerous questions con- 
stantly arising. Indeed, in this country, 
government has necessarily resolved itself 
into a veritable “melting pot,” wherein 
diversity of interests, nationality, and en- 
vironment are assimilated, and out of 
which must come a type of citizen en- 
dowed with a competent understanding 
of the American Idea. 

The people have heretofore looked up- 
on law as an invisible or intangible pow- 
er which held common society together 
by sheer force of public opinion ; but now 
we find them foregoing these precon- 
ceived notions to a great extent, and be- 
ginning to apply pragmatic and altruistic 
principles to the enactment and enforce- 


ment of the law, as well as the interpre- 
tation of religious ideas. 

Precedent, as a time-honored fetich, 
held in reverence by courts and lawyers 
as an indispensable factor in our system 
of jurisprudence, is fast receding in the 
face of modern innovations. Public 
opinion, Owing to its immeasurable elas- 
ticity, is a thing almost impossible to 
ascertain with any degree of certainty; 
and law, once held to be a force of ex- 
alted dignity, is now assuming the status 
of a public commodity, the value of 
which rises and falls with the temperature 
of a vacillating public, and is sometimes 
used as a thing for barter and trade by 
a certain class of legislators. Yet amid 
all these changing scenes of reforms and 
innovations, there stands amid it all, 
shouldering the responsibilities of guid- 
ing aright the restless mass of people, 
the American Lawyer. To him the peo- 
ple look for a definition of their laws 
and policies. It is his counsel and ad- 
vice that must guide the public from 
ways of danger to safety. The policies 
of the nation, from those dealing with 
the highest treaties with foreign nations 
to the lowest form of civil action had 
in a magistrate’s court, bear the imprint 
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of his constructive genius; and the suc- 
cess of the great experiment of popu- 
lar government, through which this Re- 
public is now passing, depends on the 
character, intelligence, and influence of 
the American Bar. 

No great department of man’s higher 
thought and activity is more closely con- 
nected with his actual life than the law ; 
because law is_ that body of customs 
which are enforced by the community ; 
it is that which regulates man’s conduct 
toward his fellow men, which controls 
his gross passions and restrains his rude 
impulses; and no greater field of human 
endeavor can be opened to man_ than 
the profession which brings him in touch 
with the actual life and conditions of 
his fellow man, his lowest and highest 
aspirations, his dreams and realities, his 
successes and failures, his family and so- 
cial relations, and oftentimes his stru 
gle for life itself—as does the legal pro- 
fession. 

Wendell Phillips has well said that 
“with us law is nothing, unless close 
behind it stands a warm, living public 
opinion. Let that die or grow indiffer- 
ent, and statutes are waste paper, lack- 
ing all executive force.” De Tocque- 
ville wrote “that laws are always un- 
stable unless they are founded on the 
manners of a nation; and manners are 
the only durable and existing power in 
a people.” Thus we have a great com- 
moner of our country and a great law- 
ver-statesman of another defining the 
basic principles that must enter into the 
construction of all laws commanding the 
reverence and respect of the people. 

Assuming that law must have its in- 
ception in the manners and customs of 
the people, in order to maintain its sov- 
ereignty the law must be wholesome, that 
is, conducive to public good; it must be 
and the enforcement must be 
effectual, that is, it must accomplish the 
purposes of its enactment; and in the 
absence of these qualities it loses its dig- 
nity and authority. No earnest student 
of the system of jurisprudence obtaining 
in this country can follow its growth and 
adaptation to conditions of government, 
beginning with the inception of organ- 
ized society and coming down to the 


enforced, 


Comment 


present time of complex ideas and multi- 
farious phases of modern institutional 
government, without admiring the inge- 
nuity displayed by man in controlling 
the destiny of nations by means of en- 
forced laws. While the trend of modern 
jurisprudence is toward codes and enact- 
ed statutes, the real substance back of 
all the dignity and authority of our law 
is the inspiring reverence by the people 
for manners and customs originating in 
the highest conception of character. 
And it may be said, as a general rule, 
that the repudiation of enacted law, and 
disrespect for legislative authority, natu- 
rally arise when such enactments contra- 
vene public opinion or the established 
customs of the people. 

Instead of assumed authority by force, 
our law derives its authority from the 
commonalty, which delegates power to 
those who act in its stead; the ones to 
whom such power is delegated being 
subservient to the will of the delegating 
authority. It then must follow that the 
best index to the character of the com- 
monwealth is its laws and the reverence 
and respect had for them by the people. 
Therefore, emphasizing the first asser- 
tion, the majesty and exalted dignity 
of the law are dependent on its being 
consistent with the manners and customs. 
and highest moral conception of the peo- 
ple. And in this lies the wholesomeness 
of the law. 

It was these qualities of 
that gave to the common-law its 
transcendent dignity and wonderful vi- 
talitv. In this day of swift adjustment 
of affairs, we sometimes hear common 
law spoken of as an obsolete system of 
jurisprudence, having been supplanted 
by modern statutes, which are assumed 
to present the whole body of operative 
substantive law; but it is well for us 
who deal directly with operative law to 
remember that no one of the fundamental 
principles relating to the liberties of the 
citizen has been abrogated by legislation ; 
the changes in the body of the common 
law have been more by way of develop- 
ment than abrogation. And in this ad- 
mirable system of jurisprudence we have 
an example of how society has gradually 
adjusted itself so as to allow each mem- 
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ber the greatest liberty in thought and 
action consistent with existing conditions, 
and at the same time become a dynamic 
force in shaping the destiny of the race. 

The common law sprang from the ne- 
cessities of the people, resulting from 
their experience and usages based upon 
the morality of the times. It was defined 
by no written code, and was human in 
every respect; it was sustained by the 
will, intelligence, and virtue of the peo- 
ple, and has had the vitality of human 
life itself. Law is not dignified merely 
because it is enacted by legislatures. The 
real substance of its power is that which 
sways the minds and hearts of the peo- 
ple, and the real majesty of the law lies 
in the application of their sentiment and 
principles to the practical things of life, 
and their faith and loyalty to its precepts. 

In this age the highest badge of au- 
thority is that law which is wholesome and 
certain of execution, and is spontaneously 
respected by society and _ instinctively 
feared by guilt and knavery. If for one 
moment we remove the spirit and senti- 
ment for the exalted dignity of the law, 
society is broken and government at an 
end. Whenever the frenzied mob defies 
the power of government and chains the 
hand of justice, when the populace be- 
comes a howling horde of demons, and 
passion hisses defiance at the majesty of 
the law, the temples of justice rock and 
tremble and the sounds of revolution fill 
the air. It was Lord Clarendon who 
said: “The law is the standard and 
guardian of our liberty, it circumscribes 
and defines it; but to imagine liberty 
without law is to imagine every man 
with his sword in his hand to destroy 
him who is weaker than himself.” The 
majesty of the law is as actual, compel- 
ling, and enduring as human society. 

It is a remarkable anomaly existing in 
our social scheme, that in all our occupa- 
tions, arts, or science, some method 
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instruction is required to fit one for his 
calling, except only the one to whom is 
delegated the power of making the laws 
for the people. For the minister, the phy- 
sician, or lawyer a long course of read- 
ing and preparation is necessary, but very 
frequently the man who distinguishes 
himself as an adept in precinct politics, 
or who has been disappointed in his ap- 
plication for the postoffice, is seized upon 
as a feasible candidate for the legisla- 
ture, without regard for his mental quali- 
fications. The result is that a very large 
part of our statutes consist of freak leg- 
islation, “embodying the theoretical nos- 
trums for social ills of every village wise- 
acre who can get a seat in the legisla- 
ture.” Man will reflect his environment ; 
and the worthy member of one legisla- 
ture who introduced a measure providing 
for a bonus to be given for each “night 
owl” destroyed clearly retlected his sur- 
roundings. Chief Justice Cockburn once 
remarked “that he never took down an 
act of Parliament without a shudder, and 
| opine that members of our own judi- 
ciary likewise shudder when required to 
give meaning and force to some of the 
anomalous ambiguities embodied in the 
reports of our own legislatures. Incon- 
siderate legislation comes with double 
force against the courts, which are re- 
quired to bring order out of chaos, and 
give life and reason to enactments that 
most vaguely disclose the intention of the 
legislators, or are wholly repugnant to the 
well-founded principles of our jurispru- 
dence. The court must stand between the 
drastic innovations demanded by inflamed 
legislators, and the conservatism of ad- 
herence to well-founded precedents, and 
define, descriminate, and construe whole- 
some laws that will equally uphold the 
majesty of the law, and vet insure the citi- 
zens the preservation of his rights and 
pre tection. 
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Moving Picture Exhibitions 


Their Value and Legitimate Scope 


HE popularity of moving 
picture exhibitions is 
doubtless due to the 
fact that the characters 
portrayed speak the 
oldest of all languages, 
that of the emotions, 
leaving the story to 

move swiftly to its climax, unhampered 
by prosy dialogue. This rapidity of ac- 
tion, coupled with the interesting char- 
acter of the pictures shown, leads hun- 
dreds of thousands of people daily into 
these places of amusement. They go to 
be entertained, but inevitably learn much 
without knowing that they are being 
taught. 

The possibilities inherent in these ex- 
hibitions have not been lost upon active 
propagandists. It is rumored that cer- 
tain men interested in revolutionary re- 
forms hope to establish a chain of these 
theaters across the country for the pur- 
pose of molding public opinion. The 
success of such a scheme is doubtful, sim- 
ply because too limited in its extent. 
But if a set of men could dictate the char- 
acter of the pictures displayed in all the 
theaters of the country, they might 
change the current of public thought, in 
defiance of the press. 

The question as to the class of pictures 
which may be displayed legally is being 
agitated. Governor Carroll, of Iowa, it 
is reported, has ruled that it is unlawful 
to exhibit in that state moving pictures 
of a prize fight. The governor not only 
says the pictures are barred, but adds that 
lowa laws specifically forbid showing 
any moving picture of anything illegal. 
So stringent a law as this can only result 
disastrously to the moving picture busi- 
ness in that state. While prize fights are 
at best brutal exhibitions, and their elim- 
ination is not to bé deplored, yet to 
say that nothing illegal can be displayed 
would confine pictorial possibilities to 
most unsatisfactory limits. 

There is no reason why the proprietors 
of moving picture shows should be lim- 
ited to a field less broad than that ac- 


corded to the artist, novelist, dramatist, or 
the press. While those things which 
would corrupt morals or tend to give 
false and harmful views of life should 
not be tolerated, yet illegal acts may well 
be portrayed “to point a moral or adorn 
a tale.” Human life is a unit, and must 
be broadly delineated. Its environment 
is often sordid and even criminal. No 
man is wholly angelic. The human soul 
is a battle field, and its brief span of ex- 
istence is as full of lights and shadows 
as an April day. Vice is not to be over- 
come by ignoring it. Deprive the play 
of the villain, and you take away the dark 
background against which virtue stands 
illumined. 

There is no greater work in literature 
than “Les Miserables,” but shall it be 
placed under the ban because Hugo’s 
saintly hero was an escaped galley slave, 
living in hiding from the officers of the 
law? Dueling is no longer legal, nor 
can each man be his own avenger, but 
this ought not to preclude portrayals of 
knightly tournaments or of olden days, 
when affronted gallants made instant ap- 
peal to the rapiers which they wore. Our 
colonial annals should not be neglected 
because marauding savages do not hesi- 
tate to commit murder or arson; nor 
should the legends of our vanished fron- 
tier remain uncelebrated because Colt 
revolvers were the ready arbiters of per- 
sonal differences, and it was customary to 
lynch undesirable citizens. There are pic- 
turesque forms of criminality whose sup- 
pression would amount to a distinct po- 
etic loss. The bandit is as native to his 
mountain fastnesses as the eagles that 
soar above the crags. The rover and 
smuggler are an inseparable part of the 
romance of the sea. 

The moving picture industry has now 
become an established institution in our 
cities and villages, and should be wisely 
encouraged, rather than unnecessarily 
restricted. So long as crime is neither 
approved nor glorified, its portrayal with- 
in reasonable artistic limits ought not to 
be condemned. 
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An Impartial Servant of the 
Blind Goddess. 


Would You Send Your Sons to Prison ? 


PATHETIC | story 
comes to us from a 
southern city. On the 
night of January 7 a 
policeman detected his 
two boys in the act of 
robbing a store, and 
promptly arrested them. 
They were convicted of burglary on his 
testimony, and sentenced to two years in 
the penitentiary. In giving his evidence, 
the father said: “I tried to raise my boys 
right, and it nearly killed me when I 
found them trying to rob the store, but 
I felt it was my duty under my oath as 
an officer to arrest them and prosecute. 
[ told them they were guilty and they 
must take their punishment.” 

The stern and impartial justice of this 
faithful servant of society is not without 
parallel. We at once.recall the grim 
Roman consul Manlius, who, while con- 
ducting a war against Latium, forbade, 
under pain of death, any single combats 
with the enemy. His son disobeyed this 
command, and was executed before the 
whole army by the father’s order. But 
the comrades of the consul, Romans and 
soldiers though they were, turned from 
him with averted eyes, and when, later, 
he entered Rome in triumph, not a young 
man came forth to applaud the laureled 
victor. Such characters may inspire us 
with awe, but we cannot love them. 

Yet this officer of the law is not blame- 
worthy. He was the duly appointed 
guardian of the public peace and of pri- 
vate property. He had sworn to be faith- 
ful to his trust. He wore on his breast 
the badge of the state’s authority. He 
bore arms for its defense. If he refused 
to apprehend those surprised while vio- 
lating the law, would he not be dishon- 


ored? Like Jephthah of old, he was con- 
strained by his vow. 

The State, too, has its rights. Like a 
stately temple, it has been reared by the 
labor of centuries, and decked with the 
votive offerings of unnumbered genera- 
tions. Men have gladly poured forth 
their treasure and their lives in its de- 
fense. Its perfection has been the dream 
of poets and social philosophers. It 
guards from age to age the blessings of 
civilization, and enshrines the hopes of 
humanity. It is no light thing to violate 
its decrees, sanctioned by the wisdom and 
piety of ages. 

This Spartan father is deserving of 
our pity. He was not sustained and con- 
soled by the religious fervor of the patri- 
arch who, as a crowning act of faith, was 
willing to sacrifice his only son on the 
heights of Moriah. He was not inspired 
by that proud sentiment of lofty patriot- 
ism which has impelled many to send 
forth their sons to battle and to glory. 
He was not animated by that love, strong- 
er than death, which led Virginius to 
strike down his daughter to save her from 
dishonor. But at the command of that 
overshadowing, invisible, intangible 
something that we call the State, he cast 
upon his sons the reproach of felony—a 
stigma more indelible than the brand with 
which they once seared the shrinking 
flesh of convicts. In doing this he 
warred with every normal impulse of his 
being, and held it as naught. For the 
clan, bound together by ties of blood, 
existed before the state, and older than 
either is the blind, unreasoning, primal 
instinct of paternal love. 

Doubtless these boys have had their 
lesson. Would it not be a gracious act 
if they should be pardoned for their 
father’s sake? 
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Rights of one operating 
automobile on highway 
without a license. 


An interesting 
question is pre- 
sented by the 
recent case of 
Northampton Street R. Co. 
202 Mass. 443, 89 N. E. 25, 23 L.R.A. 
(N.S.) 561, which holds that one operat- 
ing an siainaibiie on a public highway in 
violation of a statute forbidding the oper- 
ation thereon of unregistered machines 
is not entitled to maintain an action 
against one who injures the vehicle, mere- 
ly by want of ordinary care. In a previ- 
ous decision made under the same statute, 
it was held in Doherty v. Aver, 14 L.R.A. 
(N.S.) 816, that an action to recover 
for injuries due to defects in a highway 
might be maintained by one who at the 
time of the injury was operating an auto- 
mobile, without showing that he was duly 
licensed to operate it, or without proot 
that the vehicle was registered, although 
the court intimated that, if lack of regis- 
tration or license affirmatively appeared, 
it would leave the offending party with- 
out remedy for injuries due to such a 
detect. 


Dudley v. 


Liability of bail for The 
unavoidable absence 


of principal. 


courts have, 
from time to time, 
been called upon 
to determine in 
what cases the sureties unvon a bail bond 
will be excused from liability, where the 
absence of the principal at the time of the 
trial is due to no fault of his own. The 
cases relating to this subject are collated 
in a note in 23 L.R.A.( N.S.) 136, accom- 
panying the Kentucky case of Hargis v. 
Begley, 112 S. W. 602, which holds that 
sureties on the bond of one under indict- 
ment for felony do not act at their peril in 
permitting him to leave the state on a vis- 
it, so as to be absolutely liable in case he 
is prevented from returning in time for 
his trial because of an accidental gunshot 
wound received while on a hunting trip. 
Such an injury is deemed within the op- 
eration of a statute allowing relief to the 
sureties in the event of unavoidable casu- 
altv or misfortune. 


AMONG THE NEW DECISIONS 


al 


Liability of bondsmen The great weight 
of public officer otf authority, as 
for prior default. — shown by a review 

of the cases ac- 
companying the Illinois decision of Cow- 

den v. Trustees of Schools, 23 L.R.A. 

(N.S.) 131, seems to be opposed to the 

rule laid down in that case, which holds 

that where a public officer is re-elected, 
and gives a new bond, his sureties are 
concluded by their principal’s official re- 
port made at the conclusion of his former 
term, showing that he had certain funds 
on hand, and that they will not be per- 
mitted to maintain a bill in equity, after 
his death, to correct the report, and there- 
by relieve themselves from liability. In 
several cases, however, as disclosed by the 
note accompanying the case, bondsmen 
have been permitted to show the incor- 
rectness of book entries or voluntary off- 
cial reports, in order to evade liability; 
and such reports or settlements have been 
frequently held to be only prima facie evi- 
dence against the surety, or, at most. to 

a disputable presumption, or 

the burden of proof upon them. 


raise cast 


Recovery by married 
woman for loss of 
earning power. 


An unusual ques- 
tion as to the ef- 
fect of tempo- 
rary cessation 
from independent employment upon the 
right of a married woman to recover for 
loss of earning capacity, due to personal 
injury, is considered in the recent lowa 
case of Niemeyer v. Chicago, b. & Q. 
R. Co. 121 N. W. 521, 23 L.R.A.(N.S.) 
408, holding that the intention of a mu- 
ic teacher to continue her vocation after 
marriage is sufficient to give her a right 
to maintain an action in her own name 
for personal injuries happening after that 
event, although in the few weeks which 
have elapsed between the marriage and 
the accident she has not in fact per- 
formed any service as such. The only 
preceding case that has considered the 
question is set out in the note accompany- 
ing the Niemever Case, and is in harmony 
with the later decision. 


278 





New Decisions 


Measure of damages While ordinarily 
for destruction of the measure of 
perennial crops. damages for the 

destruction of 
growing crops is their value at the time 
and place of destruction, it is held in the 
recent Nebraska case of Thompson vy. 

Chicago, B. & Q. R. Co. 121 N. W. 447, 

23 L.R.A.(N.S.) 310, that in case of 

the destruction of a permanent or per- 

ennial crop, such as alfalfa, the measure 
of damages is the difference between the 
value of the land before and after the 
destruction of the crop. <A conflict of 
opinion among the decisions bearing up- 
on this question is disclosed by the note 
accompanying the L.R.A. report of the 
case. The divergence of authority is 
due to the different views taken by the 
courts as to whether the value of grass 
or other perennials which have been de- 
stroved can be measured or ascertained, 
with reasonable certainty, without refer- 
ence to the value of the soil on which 
they stand. The rule adopted in the 

Thompson Case seems to be especially 

applicable where it appears that, aside 

from the grass above the ground, the 
roots or turf are also destroyed or in- 
jured. 


Action to recover The authorities are 
purchase price as not uniform upon 
waiver of right to the question whether 
recover property a vendor of goods 
conditionally sold. on conditional sale, 

who has _ brought 
suit for the purchase price, may there- 
after maintain an action to recover the 
property in specie. The recent case of 
Frisch v. Wells, 200 Mass. 429, 86 N. 
EK. 773, holds that a vendor who is to 
retain title until the purchase price is 
fully paid and a bill of sale given, and 
who, upon nonpayment of an instalment 
when due, brings suit against the vendee 
for the balance due, arresting and holding 
the body of the debtor until he releases 
himself by taking the statutory oath, 
is precluded from subsequently maintain- 
ing replevin for the property, although he 
fail to enter the writ in the first suit. 
This seems to be in accord with the 
weight of authority as disclosed by a re- 
view of the decisions appended to this 


case in 23 L.R.A.(N.S.) 144. 


Right of passenger This unusual 
on street car which question is pre- 
turns back before sented in the re- 
reaching destination. cent New Jersey 
case of Wright v. 
Orange & P. Valley R. Co. 73 Atl. 517, 
23 L.R.A.(N.S.) 571, holding that a 
street car passenger who insists upon re- 
maining on a car which turns back before 
his destination is reached, without paying 
the return fare, may be ejected as a tres- 
passer, although he was not warned, 
when boarding the car, that it would not 
go. to the point to which his contract en- 
titled him to be carried. The only pre- 
vious case directly in point is Mills v. 
Seattle R. & S. R. Co. 50 Wash. 20, 96 
Pac. 520, 19 L.R.A.( N.S.) 704, in which 
it was held to be the duty of a passenger 
upon a street car turned back before 1t 
had reached the passenger’s contemplated 
destination, to leave the car upon the con- 
ductor’s request, and that he might be 
ejected upon his refusal to do so, but 
that he could not lawfully be put off while 
the car was in motion. 
construc- 


tion and the ef- 
fect of a stat- 


Boarding moving train The 


as an offense. 


ute making it an offense to get on a mov- 
ing car or train are considered in the 
recent case of East v. Brooklyn Heights 
R. Co. 195 N. Y. 409, 88 N. E. 7, 
holding that one boarding a moving 
car in good faith to become a pas- 
senger thereon is not within the 
operation of a provision of a statute 
under the caption “riding on freight 
trains,” which makes it a misde- 
meanor to get on any car while in motion, 
for the purpose of obtaining transporta- 
tion thereon as a passenger. This ques- 
tion has apparently been before the courts 
but once before, in the case of Diddle v. 
Continental Casualty Co. (W. Va.) 22 
L.R.A.( N.S.) 779, 63 S. E. 962, in which 
it was held that a statutory provision 
making it criminal for persons not pas- 
sengers or employ ees to jump on or oft 
railway trains, did not inhibit such con- 
duct in an employee of the company 
whose duties were confined to work in 
its shops. 
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confusion 
has existed in the 
authorities as to 
the necessity of the issuance and return 
of an execution nulla bona as a 
condition precedent to the institution 
of a creditors’ suit. The best-rea- 
soned decisions distinguish between 
cases where the plaintiff comes into 
equity for the purpose of removing 
some obstruction fraudulently or inequi- 
tably interposed to prevent a sale on exe- 
cution, and where he seeks to obtain sat- 
isfaction of his debt out of property 
which could not be reached under an exe- 
cution at law. In the latter case his right 
to relief depends upon his having ex- 
hausted his legal remedies without being 
able to obtain satisfaction of his judg- 
ment; but in the former case he may 
come into a court of equity for relief im- 
mediately after he has obtained a lien 
upon the property by the issuance of an 
execution. This results in the seeming 
paradox that execution need not be issued 
where the property sought to be reached 
is subject to execution, but must issue 


Conditions precedent Much 
to creditors’ suits. 


where the property is not so subject. 
This distinction is pointed out in an ex- 
tensive note in 23 L.R.A.(N.S.) 1, which 
presents an exhaustive review of the au- 
thorities upon the question of the condi- 
tions precedent to equitable remedies of 


creditors. The note is accompanied by 
the recent case of Ziska v. Ziska, 20 Okla. 
634, 95 Pac. 234, holding that a creditor 
who has attached, as the property of a 
non-resident defendant, real estate stand- 
ing in the name of a third person, ac- 
quires a lien upon any interest the debtor 
may have in such land, which he may en- 
force after judgment in a creditors’ ac- 
tion, without averring the issuance of ex- 
ecution and its return nulla bona, provid- 
ed the lack of any other available assets 
is sufficiently alleged. The conclusion 
of the court in the Ziska Case is correct, 
but the court evidently did not clearly 
have in mind the reason why the deci- 
sion was proper, or it would not have 
required an averment of the nonexistence 
of other available assets, since, as pointed 
out heretofore, the right to relief in such 
a case does not depend upon exhaustion 
of the remedy at law. 


Case and Comment 


Estoppel to set up An unusual applica- 
obligee’s breach of tion of the doctrine 
condition as against of equitable estoppel, 
assignee. for which there ap- 
pears to be no prece- 
dent involving similar facts, is presented 
in the recent Wisconsin case of Marling 
v. Fitzgerald, 120 N. W. 388, which de- 
nies to one who has executed a note se- 
cured by a mortgage which is placed on 
record by the mortgagee, who failed to 
advance the money for which the note 
and mortgage were given, the right to 
set up that fact in a foreclosure suit 
brought by an assignee for value without 
notice, although he did not take them in 
due course so as to be within the protec- 
tion of the law merchant, where the mak- 
er was charged with notice of the possi- 
bility of an assignment of the securities 
for value. A few decisions throwing a 
side light on the question are considered 
in a note appended to the Marling Case 
in 23 L.R.A.(N.S.) 177. 


Duty of employer 

to state reason 

for discharging 
employee. 


The constitutionality 
of a statute requir- 
ing an employer of 
labor, upon request 
of a discharged em- 
ployee, to furnish in writing the true 
cause or reason for such discharge, was 
considered in the recent Kansas case of 
Atchison, T. & S. F. R. Co. v. Brown, 
102 Pac. 459, 23 L.R.A.(N.S.) 247, 
which holds,such an act to be repugnant 
to the 11th section of the Bill of Rights 
of the state of Kansas, providing that 
“all persons may freely speak, write, or 
publish their sentiments on all subjects, 
being responsible for the abuse of such 
right.” This decision is apparently in 
line with the earlier cases collected in a 
subject note accompanying Cleveland, C. 
C. & St. L. R. Co. v. Jenkins, 174 IIL. 
398, 62 L.R.A. 922, and in a note to Wa- 
bash R. Co. v. Young, 162 Ind. 102, 4 
L.R.A.(N.S.) 1091, which show that 
such legislation has not been looked upon 
with favor by the courts, nor generally 
upheld, although similar acts exist upon 
the statute books of several of the states, 
and have remained unchallenged. 
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Right of one The many authorities on 
to testify as the question of the ad- 
to his intent. missibility of evidence 
of intent are reviewed in 
an elaborate note in 23 L.R.A.( N.S.) 
367, which shows the rule under prevail- 
ing statutes to be almost universal that 
a party may testify to his intent in doing 
an act, when intent is a material issue. 
The rule, however, does not warrant the 
admission of such evidence to vary the 
terms of a written instrument, nor au- 
thorize an expression of opinion based 
upon a supposed state of facts, nor per- 
mit evidence of a secret and undisclosed 
intent to affect the rights of another. 
The rule applies generally in both civil 
and criminal suits, except that where a 
wrongful act is intentionally done, and 
the intent to do the act is the criminal 
intent which imparts to it the character 
of an offense, the criminal intent cannot 
be denied. Similarly, where by law cer- 
tain consequences must necessarily fol- 
low an act done, the presumption that 
such consequences were intended cannot 
be rebutted by evidence of the absence 
of such intention; nor will proof of inno- 
cent motives, however strong, overcome 
the legal presumption arising when the 
case presents circumstances in them- 
selves conclusive evidence of a particular 
intent; nor can evidence by a person of 
intent in doing an act prevail against in- 
consistent overt acts on his part. The 
note is accompanied by the recent case of 
Jarrell v. Young, Smyth Field Co., 105 
Md. 280, 66 Atl. 50, holding that on the 
question whether or not a buyer has re- 
ceived and accepted goods, so as to com- 
ply with the statute of frauds, in paying 
the freight and reshipping them, he may 
be allowed to testify as to his intent. 
The note is also accompanied by the Cal- 
ifornia case of Los Angeles v. McCol- 
lum, 103 Pac. 914, which holds that 
where the acts of one filing an addition 
to a municipality manifest an intent to 
dedicate to public use streets shown on 
the plat, he will not be permitted to tes- 
tify that he did not intend to make the 
dedication. 


Miscarriage as an The question as 
element of damages. to the right to 

recover damages 
for miscarriage resulting from any 
wrongful or negligent injury to a preg- 
nant woman, the earlier authorities on 
which are collected in a note in 32 L.R.A. 
142, is the subject of a review of the late 
cases, bringing the former note down to 
date, in 23 L.R.A.(N.S.) 345, accom- 
panying the recent Kentucky case of Big 
Sandy & C. R. Co. v. Blankenship, in 
which it is held that $500 are not exces- 
sive damages to award a woman who suf- 
fers a miscarriage through the negligence 
of a carrier. 


Liability for frightenng Whether a 
animal to death. railroad com- 
pany which by 
its wrongful act frightens a horse to 
death is liable for the value of the ani- 
mal, although no bodily injury was in- 
flicted upon it, was presented to the 
courts for adjudication for the sec- 
ond time only, in the recent. Alabama 
case of Louisville & N. R. Co. v. Mel- 
ton, 47 So. 1024, 23 L.R.A.( N.S.) 183, 
which affirms such liability. This deci- 
sion is in conformity with the only prior 
adjudication on the subject, as is dis- 
closed by a note accompanying the L.R.A. 
report of the case. 


Taxation of mortgage The recent Mich- 
and real estate at fulligan case of 
value as double Stumpf v. Storz, 
taxation. 120 N. W. 618, 
holding that the 
taxation of mortgages, in addition to the 
taxation of real estate covered by them, 
at its full value, is not unconstitutional 
as double taxation, is undoubtedly in con- 
formity with the decisions rendered on 
the question in numerous jurisdictions. 
Indeed, the courts of but a single state 
present a line of cases to the contrary, as 
appears by a note in 23 L.R.A.(N.S.) 
152, in which the decisions are reviewed. 
It is somewhat remarkable that the au- 
thorities should be so nearly unanimous, 
when it is considered that the actual bur- 
den of both taxes will in most cases ulti- 
mately fall upon the mortgagor, and thus 
constitute double taxation in fact. 
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Case and 


Correlative rights in While the relative 
percolating water. rights of adjacent 
proprietors with re- 
spect to surface waters have been before 
the courts for many vears, the separate 
consideration of such rights with respect 
to subterranean waters is a matter of 
comparatively recent origin. When the 
question of the rights in subterranean 
waters first came before the courts, they 
hesitated, apparently because of the seem- 
ing difficulty of formulating any rules 
which would be adequate to regulate 
rights in such waters, to lay down any 
rules whatever, and held generally that 
the water was a part of the land, and that 
each landowner could do with it what he 
chose. The earlier decisions laving down 
the general rule of absolute right in per- 
colating waters are collected in the note 
to Southern P. R. Co. v. Dufour, 19 
L.R.A. 92, and in supplementary notes 
accompanying Katz v. Walkinshaw. 64 
L.R.A. 236, and Erickson vy. Crookston 
Waterworks, Power & Light Co. 17 
L.R.A.(N.S.) 650. The great majority 
of the more recent cases, however, seem 


to have receded from that view, and to 
favor the doctrine of confining each land- 
owner to a reasonable use of percolating 


water. In conformity with this modern 
trend of judicial opinion, it is held in the 
recent California case of Barton v. Riv- 
erside Water Co. 101 Pac. 790, 23 L.R.A. 
(N.S.) 331, that one who, by long-con- 
tinued use by means of cuts and trenches, 
acquires a right to take water from a 
saturated stratum where the water of a 
subterranean basin is exuded, may, in 
seasons of drought, as against persons 
having rights subsequently acquired, sink 
wells in the stratum, and pump water 
therefrom, so long as he takes no more 
than the quantity of water to which he 
is entitled. 

Conservation of natural The — interest- 
ing question of 
the constitu- 
tionality of statutes forbidding waste of 
subterranean water, natural gas, or oil 
is presented by the recent case of Hathorn 
v. Natural Carbonic Gas Co. 194 N. Y. 
326, 87 N. E. 504, 23 L.R.A.(N.S.) 436, 
holding that while a landowner cannot 


resources. 


Comment 


constitutionally be forbidden by the legis- 
lature from pumping water, or gas aris- 
ing therefrom, from wells located on his 
property which reach a common reser- 
voir, absolutely, or merely because he 
thereby interferes with the flow of water 
from his neighbor's well, yet that he may 
be forbidden to pump, from wells loca- 
ted on his property, mineral water from 
a common reservoir reached thereby, for 
the purpose of securing gas arising there- 
from for sale, and to waste the water to 
the injury of the interests of the public 
and of the owners of Springs on neigh- 
boring lands. This decision has added 
much weight to the doctrine alread 
maintained by a number of cases, that 
the public at large, as well as immediate 
adjoining landowners, have an interest 
which may be protected by statute, in 
those minerals and substances which froin 
their nature gather in one subterranean 
reservoir, and the diminution of which, 
taken from any part, reduces the common 
supply. Another phase of this general 
question was passed upon in the note to 
Opinion of Justices, 19 L.R.A.(N.S.)422, 
upholding the constitutionality of legis- 
lation designed to regulate or prohibit the 
cutting of trees on wild or uncultivated 
lands, for the purpose of protecting the 
water supply of the state. 

Rent insurance. Rent insurance is a com- 
paratively recent devel- 
opment of underwriting, and cases deal- 
ing with its peculiar problems are few. 
A novel question in this department of 
the law is discussed in the California 
case of Whitney Estate Company v. 
Northern Assurance Co. 101 Pac. 911, 
23 L.R.A.(N.S.) 123, which holds that 
the gross rentals, and not the amount less 
cost of janitor and other service, are cov- 
ered by a policy providing that the insur- 
er shall be liable for the actual loss of 
rent, based on rentals in force at the time 
of the fire, and further stipulating that 
unless the assured shall carry insurance 
in an amount equal to the annual rents 
of the premises, he shall be held as a co- 
insurer in the amount of the deficiency. 
The previous decisions pertaining to this 
branch of the law are referred to in a 
note accompanying the L.R.A. report of 
the case. 
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Right to subrogation of There appear 
one advancing money to to be but few 
redeem from mortgage. cases involv- 

ing the right 
of subrogation where money is loaned 
to another for the purpose of redeem- 
ing from a sale under a mortgage. They 
are set out in a note appended to the re- 
cent Arkansas case of Handford v. Ed- 
wards, 115 S. W. 1143, 23 L.R.A.( N.S.) 
190, which holds that a surety advancing 
money to his principal to redeem from a 
statutory foreclosure sale property deed 
ed in trust to secure the sum for the 
payment of which he is surety is not en 
titled to subrogation to the rights of the 
creditors, where the statute authorized 
the mortgagor to redeem the land sold, 
free from the mortgage lien. The deci- 
sion turns upon the fact that by the re- 
demption itself the lien was extinguished, 
and consequently there was no lien to 
which the person advancing the money 
could be subrogated. 


Knowledge of ante- A question which 
nuptial unchastity as seems to have 
bar to divorce for been but once be- 
subsequent adultery. fore brought up 

tor decision is 
presented in the recent District of Co- 
lumbia case of Roote v. Roote, 33 App. 
D. C. 398, 23 L.R.A.(N.S.) 240, which 
holds that a man who married a woman 
while she was an inmate of a house of 
prostitution did not thereby lose his right 
to a divorce for her subsequent refusal 
to leave such house and continued acts 
of adultery. This decision is in harmony 
with the prior case of Levy v. Levy, 16 
Ill. App. 358, which is cited in the opin- 
ion. 


Physical examination of The 
party seeking recovery 
for personal injuries. 


question 
of the right of 
the defendant 
in an action 
for personal injuries to demand, and the 
power of the trial court to enforce, a 
surgical examination of plaintiff's per- 
son, either before or during the trial 
of the action, the earlier authorities on 
which are collated in a note to MeQui- 
gan v. Delaware, L. & W. R. Co. 14 
L.R.A. 466, forms the subject of an in 
teresting review of the late cases, bring 
ing the former note down to date, in 
23 L.R.A.CN.S.) 462, accompanying the 
recent case of Larson v. Salt Lake City, 
34+ Utah, 318, 97 Pac. 483, holding that 
a court of law has no inherent power to 
compel a plaintiff in an action at law to 
recover damages for personal injuries 
to subject, in advance of trial, to a phys- 
ical examination by defendant's physi- 
cian. The decisions upon this subject 
have long been in hopeless conflict, and 
the recent cases disclose little if any ad- 
vance toward a common ground. 


Assessment for prelimi- A question 
nary expenses of unsuc- which appears 
cessful drainage en- to be one of 
terprise. first impres- 
sion was pre- 
sented for adjudication in the recent 
Washington case of Northern P. R. Co. 
v. Pierce County, 51 Wash. 12, 97 Pace. 
1099, 23 L.R.A.(N.S.) 286, which up- 
holds the right to assess land for the 
preliminary expenses incident to an un- 
successful attempt to form a drainage 
(istrict. 
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INTERNATIONAL AFFAIRS 


Strengthening Our State Department. 

Secretary of State Knox wants to see 
the State Department of the United States 
equal in every respect to the foreign office 
of any of the great European powers. 
The increase in the pers mnel of the de- 
partment has made it possible to establish 
divisions of Far Eastern Affairs, of Lat- 
in-American Affairs, of Near Eastern 
Affairs, and of Western European Af- 
fairs, based upon the idea of specializa- 
tion, which has been adopted by the prin- 
cipal commercial nations of Europe. In 
the absence of such an arrangement, this 
government would be at a decided disad- 
vantage in dealing with any international 
matter in respect to which specialization 
and expert knowledge were necessary. 


Dropping Explosives from Airships.— 
The International Bureau of Peace at 
Brussels has addressed to the govern- 
ments of all countries a proposition to 
readopt and extend to dirigible balloons 
and aeroplanes the provision of the first 
Hague Peace Conference, forbidding the 
dropping of explosives from aérostats 
during war. This expired by limitation 
after five years. 


Transfer of Spanish Minister.— 
Marquis de Villalobar, Spanish Minister 
to Washington, has been transferred to 
Lisbon. 


Cuban Minister Resigns.—(General 
Carlos Velez, Cuban minister to the Unit- 
ed States, has resigned, and will shortly 
return to Havana. General Velez will 
pre Ibably be succeeded by Carrera Justi- 
sez, minister at Madrid. 


A Farewell Ball for Mr. Bryan.— 
Charles Page Brvan, the American min- 
ister at Lisbon, has been transferred to 
Brussels. The Argentine minister, Sen- 
or Garcia Sagastume gave a magnificent 
dinner and ball in Mr. Bryan’s honor. 
The King of Portugal was represented 
by a high official. 





pie 


Death of Brazilian Ambassador. —Jo- 
aquim Nabuco, ambassador of the Re- 
public of Brazil to the United States, 
died at his residence in Washington on 
January 17th. He had represented his 
government here since May, 1905. 


Death of Former Ambassador to Italy. 

-~General William Franklin Draper, am- 
bassador from the United States to Italy 
from 1897 to 1900, died at his home in 
Washington on January 28th, aged sixty- 
eight years. 


Extradition of Regicide Plotters.— 
An anarchist named Sizzi, who is serv- 
ing a sentence in the prison at Parma, 
Italy, has revealed to the authorities the 
names of anarchists of Paterson, New 
Jersey, who were accomplices of Bresci, 
the assassin of King Humbert. These 
inen are believed also to have plotted 
against the life of President McKinley. 
They are said to have marked him for 
death some months before he was shot 
by Czolgosz in Buffalo. The confession 
may lead to I[talo-American diplomatic 


‘negotiations to provide means for the 


extradition of anarchists. 


Liberian Protectorate.—It is reported 
that government is at a standstill in the 
Republic of Liberia, and that the gov- 
erning class, as well as those interested in 
rubber and development companies, hope 
for help in the form of a protectorate 
extended by the United States. This Re- 
public was instituted ninety years ago as 
an experiment in colonization, and now 
contains a population of about 2,000,000, 
some 60,000 of which are former Ameri- 
can slaves or their descendants, the rest 
being Kroo natives. No white man is 
allowed to become a citizen of Liberia, 
or to own property there. What will 
eventually become of this Republic, stag- 
gering blindly along under a load of na- 
tional debt, augmented by an increasing 
burden of unpaid interest, is a matter for 
speculation. 
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Neutralization of Manchurian Rail- 
ways.—The suggestion of Secretary 
Knox to the powers interested in the 
Manchurian railway situation, that those 
railroads be neutralized by their sale to 
China, has been declined by both Japan 
and Russia, as well as by France and 
England, which have followed the lead 
of their respective allies. It is under- 
stood that China would: welcome the pro- 
posal, and that Germany, in conformity 
with her avowed policy of commercial ex- 
pansion, warmly approves of it. If Mr. 
Inox’s plan had been carried into effect, 
it would have resulted in taking the Man- 
churian railways out of Oriental politics, 
and placing them under economic and im- 
partial administration. The ownership 
of the railways would have been vested 
in the Chinese government, the funds for 
the ptirpose being loaned to China by the 
bankers of those countries which are 
pledged to maintain the open door. In 
i this proposal, the United States 
simply took the controlling and some- 
times contending powers of Russia and 
Japan at their word. They have repeated- 
ly and earne stly declared tgat they had 
no ulterior designs in retaining control 
of theit respective parts of the Manchu- 
rian railway system, but merely wanted 
to protect their pecuniary investments, 
and guard against the employment of the 
roads to their harm. Now they stand un- 
masked, and the insincerity of their pro- 
fessions to China is manifest. Apparent- 
ly China’s protests and the negotiations 
of other nations for a free and fair field 
in Manchuria are to be futile. Japan 
is evidently antagonizing the open-door 
p licy, to which, on the demand of Amer- 
ica, supported by other governments, she 
solemnly pledged herself. Both Russia 
and Japan are interlopers in Manchuria, 
and neither has any right there except as 
a commercial competitor of other nations. 
Both are exercising the brute force of 
superior armaments and the power of 
conquest, ‘in despoiling and seizing the 
territory of a weaker power. But they 
are not likely to be disturbed so long as 
\merica, Great Britain, Germany, and 
France have other fields of commercial 
activity of greater importance open to 
them. 


Indemnity Claim against Morocco.— 
The Casablanca Commission has reduced 
the claims of the various nationalities 
against Morocco on account of the Casa- 
blanca massacres to something like half 
the aggregate amount claimed. The 
United States claimed $75,799, and was 
awarded $28,115. 


New Treaty with Japan.—The Ameri- 
can and Japanese governments have been 
trying to negotiate a new emigration 
treaty, but, finding that they could not 
agree on certain vital points, they decided 
to seek the good offices of -the British 
government as mediator. This offer was 
accepted by Great Britain, but action has 
been delayed owing to the general elec- 
tion, which has taken up the time of all 
the members of the cabinet. 


Threatened Tariff War with Germany. 
~The reciprocity arrangement made with 
Germany under the Dingley act expired 
on February 7th, and in view of that fact, 
tariff negotiations were carried on be- 
tween the two countries for sometime 
previous to that date. The principal 
question in the negotiations has been the 
cattle and meat problem. This threat- 
ened to bring about a tariff war. Our 
State Department demanded a relaxation 
of the German prohibition against Ameri- 
can cattle. The German government 
took the position that these restrictions. 
founded on veterinary and _ sanitary 
grounds and embodied in laws of gen- 
eral application, could not properly be 
regarded as discriminatory against the 
United States, and that it would be as 
reasonable to expect America to repeal 
or suspend the pure food law as to re- 
quire the German government to disre- 
gard the provisions of the animal impor- 
tation act. The matter was finally ad- 
justed by the United States yielding as 
to live cattle, and Germany waiving her 
microscopic meat inspection regulation. 
It is agreed, however, that the question 
of the importation into Germany of 
American live cattle may be taken up 
later diplomatically or through a special 
commission. 
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English Parliamentary Elections.-— 
The general election in Great Britain and 
Ireland has been indecisive. After one 
of the most exciting campaigns in the 
history of the Kingdom, the Liberals and 
Unionists have elected almost an equal 
number of members of the new Parlia- 
ment. Some forty Laborites and about 
twice as many Nationalists have been re- 
turned, which gives the anti-Unionist 
coalition a majority of 120. It is clear 
that the budget will now be passed. But 
beyond this the situation is uncertain. 
The fate of the new ministry will be in 
the hands of the Nationalists, who will 
use their power with sole regard to the 
interests of Ireland. It is probable that 
another election will be necessary before 
very long. America has witnessed some 
whirlwind campaigns, but none has sur- 
passed the recent parliamentary campaign 
in vindictiveness. The word “liar” has 
been conspicuously overworked by our 
British cousins. Scores of speakers were 
bombarded with brickbats or assaulted 
with ancient eggs. One candidate was 
shot at, and several noble lords had to 
escape by the back way to keep out of 
trouble. One athletic orator had a pugi- 
listic encounter with a political opponent 
who, he considered, had “heckled” him 
too severely. 


Danger in MHalley’s Comet.—Lord 
Crawford, ex-president of the Astronomi- 
cal Society, who has traveled widely in 
Africa and in India, predicts a general 
native uprising and massacre of Chris- 
tians by Mohammedans when Halley’s 
comet appears in the sky, in the coming 
spring. Agitators, he says, will seize the 
opportunity to stir up the uneducated, 
superstitious natives, using the comet as 
a fiery sign of Allah to drive out Chris- 
tians. He has recommended the govern- 
ment to issue placards with pictures, ex- 
plaining the phenomenon, throughout 
North Africa, and especially in Egypt 
and India. 


The Overflow of the Seine.—Heavy 
rains and melting snows swelled the vol- 
ume of the Seine to such proportions 
that it overflowed its banks, and inun- 
dated portions of Paris and the surround- 
ing country. Not for three centuries has 
the French capital presented such a spec- 
tacle as it did recently, when the turbu- 
lent waters swept over some of the 
bridges spanning the Seine, choked the 
sewers, rendered streets impassable ex- 
cept by boats, and threatened many his- 
toric monuments and edifices. The base- 
ments of the palaces of the Louvre and 
the Cathedral of Notre Dame were-flood- 
ed, and the members of the Chamber of 
Deputies could reach the Palais Bourbon 
only by means of boats. The floods have 
now receded, but immense damage has 
been done, and Paris will be fortunate if 
pestilence does not follow in the wake of 
the retiring waters. 


The Assassination of Groce and Can- 
non.—President Madriz, of Nicaragua, 
sent a message to the Supreme Court 
demanding the bringing to trial of all 
implicated in the “miscarriage of jus- 
tice which resulted in the shooting of the 
Americans Groce and Cannon.”  Sub- 
sequently the court at Mesaya acquitted 
General Medina, Prosecuting Attorney 
Salomon Selva, and other members of 
the court-martial, of responsibility for 
the illegal conviction and execution of the 
two Americans. It is reported that the 
government will appeal from the verdict 
of the court, evidently for the purpose of 
shielding ex-President Zelaya, and find- 
ing a scapegoat for him. The latter has 
now left Mexico and gone to Belgium. 
If the acquittal of General Medina and 
the other members of the court-martial is 
confirmed by the higher court, it is said 
that the matter will go before the Nicara- 
guan Congress, where the responsibility 
will be placed. If Zelaya is found re- 
sponsible, the Congress can ask for his 
extradition and trial. 
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The Zionist Movement.—The Zionist 
congress held at Hamburg, Germany, 
during the closing days of the year, was 
largely attended, and attested the wide in- 
terest manifested in this Jewish racial 
ivovement. The recent proclamation of 
the constitution in Turkey has thrown 
open the doors of Palestine to the home- 
coming Jews from all parts of the world. 
In Jerusalem alone four fifths of the pop- 
ulation of 100,000 now belong to the Jew- 
ish faith, while at Jaffa, Tiberias, Safed. 
and Haifa, Jews are reckoned by tens of 
thousands. Almost the whole extensive 
plain of Esdraelon has been bought up 
by them. These colonies spread from 
Dan to Beersheba, and even further south 
to the outskirts of Egypt. Thousands 
are escaping from Persia to find shelter 
and protection in the Holy Land, while 
every ship from Odessa carries hundreds 
of them. They hope to establish in Pal- 
estine a Jewish nation which will be an 
individual state in the Turkish Empire. 
This movement has been fostered by the 
inhospitality or persecution which the 
Jews have experienced in most of the 
countries of the world. To those whose 
lot has been poverty and persecution in 
the lands of their adoption, Zionism af- 
fords an opportunity of bettering their 
condition by a return to the simple pas- 
toral and agricultural life of their fore- 
fathers. The intense regard of the Jews 
for the ancient soil of the Holy Land, 
and their undying ‘hope of ultimately 
regaining their heritage and reviving 
there the ancient glories of the days of 
David and Solomon, has been one of the 
romances of history, and remains as yet 
one of the unfulfilled predictions of 
prophecy. 


Roosevelt’s Popularity in Japan.—Ac- 
cording to Baron Dairoku Kikuchi, pres- 
ident of the Imperial University of Kioto, 
who is in New York at the invitation 
of the Civic Forum, Japan hopes that 
former President Roosevelt will return 
from Africa by way of Asia. Baron Ki- 
kuchi states that Mr. Roosevelt is a great 
popular idol in Japan, and that his wel- 
come there would be an overwhelming 
one. 
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The Awakening of the Orient.—The 
Orient is stirring like a hive. Ancient 
Damascus, where genii of old were wont 
to assemble, now has that wonderful and 
more powerful genius which is represent- 
ed in an electric street car system, while 
its streets and mosques are lighted by 
electricity. Jerusalem has just pur- 
chased a fire engine and a town clock. 

chamber of commerce looks after its 
business affairs, and a railroad line from 
the Holy City to the Dead Sea is under 
consideration. 

In China the old customs and tradi- 
tions are losing their power. The Prince 
Regent, who is practically head of the 
Empire during the little Emperor's in- 
fancy, intends to bring about the modern- 
ization of Chinese dress and the abolition 
of the traditional pigtail. The Prince has 
already discarded the national costume 
when receiving ministers from western 
powers. He wears, instead, a military 
uniform which is modelled on those of 
the “foreign devils.” There is a tre- 
mendous discussion in the country on 
this question of the pigtail, the modern- 
ists arguing that it is unsanitary, ridicu- 
lous, and antiquated. The conservatives 
defend the queue on the grounds of dig- 
nity and sentiment. Along with this pig- 
tail agitation is the question of adopting 
western costume, without which China 
cannot make progress toward the ideal 
that has been set by the reformers, and 
follow the example of Japan. At present 
the conservatives are in the majority, but 
the Prince Regent is determined to make 
an effort to bring about the change next 
year. 

China has recently witnessed a gath- 
ering of provincial assemblies to make 
preparation for the inauguration of a con- 
stitutional government. It is proposed 
that each assembly shall select eight rep- 
resentatives of its respective province, 
the entire body to form a national parlia- 
ment in Pekin. 

Last of all, Thibet, the most exclusive 
country in the world, wants to learn 
something of the ways of civilization. 
The British authorities in India naturally 
cannot express disapproval of such a 
desire for enlightment, for they have 
enough troublesome enemies along the 
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northern Indian frontier, without adding 
Thibet to the number. As the art of war 
appears to be the first thing the awakened 
Thibetans want to learn, the Indian au- 
thorities are apprehensive. Curiously 
enough, the British, who are most likely 
to suffer from the new development in 
Thibet, are largely responsible for the sit- 
uation, as it was the “punitive” expedi- 
tion to Thibet, several years ago, con- 
ducted by Colonel Younghusband, that 
gave the natives their first sight of a 
white man, and awakened the desire to 
know more of the outside world. 

Asia, venerable mother of nations, is 
preparing to enter once more upon the 
stage of history. In what manner will 
the enterprising West, which has thus 
rudely broken the enchanted slumbers of 
the East, be repaid? Will the serene 
philosophies and mystic creeds of the 
Orient flow in upon us with increasing 
power? Have we raised a multitude of 
patient, skilful artisans to compete with 
us for the control of the markets of the 
world? Have we invited another tidal 
wave of Mohammedan fanaticism, like 
that which culminated in the battle-shock 
of nations at Tours, or invoked another 
Mongolian invasion more potent and ter- 
rible than that of the Genghis Khan? 
These are questions likely soon to de- 
mand the earnest attention of our diplo- 
mats and statesmen. 


v 


Case and Comment 


Riotous Scene in Reichstag—Dur- 
ing the debate on the army budget, the 
estimates in which were bitterly opposed 
by the Socialists, Herr Von Oldenberg, a 
conservative member, precipitated a riot 
by declaring that the Kaiser should have 
unlimited power to suspend the German 
Constitution at his pleasure, and rule ab- 
solutely as he saw fit. Stormy scenes en- 
sued. Tables and desks were over- 
turned, and the Socialists began chant- 
ing in unison, “Down with Absolutism,” 
and refused to stop their shouts. When 
he could be heard again, Von Oldenberg 
made a bad affair worse by shouting that 
the Kaiser and the army ruled Germany, 
not the Reichstag. The session almost 
broke up in disorder. The “fatherland- 
as the Emperor terms the 
Socialists, are a serious menace to the 
proud pretensions of the War Lord. 


less rascals,” 


Approve of Uncle Sam’s Navy.—lt 
is said that the Russian Admiralty has 


planned to send a group of officers to 
America to study battleship construction. 
The battleships of the United States 
Navy are considered in St. Petersburg 
to represent the most advanced types in 
the world. 
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NEW OR PROPOSED LEGISLATION | 


Uniformity in State Laws.—The Na- Child Labor Conference.—The Child 
tional Conference on Uniform Legisla- Labor Conference recently held in Boston 
tion, recently held in Washington, said was a noteworthy gathering devoted to 
the St. Joseph, Missouri, Press, was the advancement of a most worthy move- 
unique with respect to the number of ment. The employment of child labor 
commercial, agricultural, manufacturing, was declared to be due to its cheapness, 
labor, financial, professional, and other put it was urged, in proof of the falsity 
bodies, national in character, which par- of this economic idea, that a larger wage 
ticipated, and also as to the number of paid to a boy of sixteen produced better 
distinguished men of all walks of life results to the enolover than & euuie 
in attendance. The delegations named by ee paid 2 alauna child Pointed 
= eae os compenes a Ae a comment was made upon the apparent in- 
ee eee ae char gee - ae difference of the church and the moral 
respec ‘e st: »¢ > > ) *< Geo 
pec ne ean Sates aaa forces of the country to the movement 
the National Association of Uniform oF the relief of our thousands of exploit- 
State Law Commissioners—a body ¢d children. The Massachusetts legisla- 
formed eighteen years ago on the initia- ture is to be asked to provide for a short- 
tive of the American Bar Association- er day’s work for children between four- 
after ten years of hard, patient work has _ teen and sixteen; abolition of night work 
unanimously indorsed. The commission- by children between these 
ers are the official representatives of their 
respective states. The measures are 
The negotiable instruments act, which 
has already been adopted by thirty-eight 
states ; the warehouse receipts act, adopt 
ed by eighteen states and territories; the 
sales of goods act, adopted by six states 
and territories; the divorce act, ad ypted 
by three states; and bills on stock certifi- 
cates and bills of lading, which have 
just been approved by the commissioners 
after four years’ discussion. Greater uni- peal court. Mr. Poole declared that there 
formity in the laws of the several states jj, 4 lamentable diversity of judgment 
is, of course, highly desirable. | While among the nine circuit courts of appeal 
each state has its peculiar physical and in the country upon questions of patent 
social character, to which laws must be Sie. end Saat a: cltnelle coulis aaie 
adjusted, there are subjects of legislation me yee . ae eer = . oe F 
in which the needs of-all states are com- 2° © the real meaning of the law in many 
mon. And there are legal problems that particulars. 
have been solved in one or another quar- 
ter, and the solution of which should be = ys Sh sl 
spread through the land. Additional District Court.—The Mont- 

gomery County (Ohio) Bar Association 

Practising Law in Legislature.—A is urging the passage of the bill dividing 
bill has been introduced in the New York the United States district court for the 
state assembly, which, if enacted, will southern district of Ohio into two dis- 
prohibit members of the legislature who _ tricts, which has recently been introduced 
are attorneys from practising law in the in Congress by Representative Long- 
legislature, and will make a violation of | worth. Similar action has been taken by 
its provisions a felony. the Hamilton County. Bar Association. 
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ages; health 


certificates for factory employment; pro- 
hibition of employment in dangerous 
trades; and regulation of children em- 
ployed in street occupations. 


Court of Patent Appeals.—\r. C. C. 
Poole, representing the Chicago Bar As- 
sociation, recently appeared before the 
House committee on patents to urge the 
passage of a bill creating a patent ap- 
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The Income Tax.—In a special mes- 
sage to the New York state legislature, 
Governor Hughes advised against rati- 
fication of the income tax Amendment, 
on the ground that it does not exempt 
income from state and municipal bonds 
These he considered would be taxable 
under the phrase authorizing taxation of 
income “from whatever source derived,” 
and he urged that to subject the state and 
its agencies to taxation by the lederal 
government would be an impairment of 
essential rights, which the people of the 
state are bound to resist. This feature of 
Governor Hughes’s message has been 
widely commented on, and has been 
viewed by many as a death blow to the 
Amendment. Others insist that since the 
\mendment is permissive, not manda- 
tory, Congress, in acting under it might 
specifically exempt state and municipal 
bonds, or that the Supreme Court, if 
Congress should attempt to tax such 
bonds, would doubtless construe the act 
to be contrary to the spirit, if not the ex- 
pressed terms, of the Constitution. 

It seems unlikely that the Amendment 


will receive the approval of the requisite 
number of states to secure its adoption. 
Alabama appears to be the only state that 


has thus far taken affirmative action. 
Arkansas, lowa, Indiana, Kentucky, Lou- 
isiana, Minnesota, Mississippi, Missouri, 
Montana, Nebraska, North Carolina, 
North Dakota, Oklahoma, Oregon, South 
Carolina, South Dakota, Tennessee, Tex- 
as, and Wisconsin are expected to ratify 
the Amendment at the earliest opportu- 
nity. On the other hand, Maine, New 
Hampshire, Vermont, Massachusetts, 
Rhode Island, Connecticut, New York, 
New Jersey, Pennsylvania, West Vir- 
ginia, and California are generally re- 
garded as unfriendly to the proposition. 
If these eleven states oppose the Amend- 
ment, but one additional vote, which 
might be given by any one of several 
states, would be necessary to insure its 
defeat. There is no time limit within 
which a state must act upon a constitu- 
tional amendment. A legislature may 
pass the question on to its successor, 
and indefinitely postpone action. If the 
requisite three fourths of the states rati- 
fy the Amendment, the remainder need 


Case and Comment 


not act at all; but until the Secretary of 
State can certify that thirty-five states 
have expressed their assent, the question 
is open; and any state may announce its 
ratification or dissent, or change the vote 
it has already given. The fate of the 
Amendment may not be definitely deter- 
mined for some time to come. 

Federal Procedure.—A 
from the American Bar 
which included Everett P. 
New York; Frank Irvine, 
Law School of Cornell University ; John 
D. Lawson, dean of the Missouri Uni- 
versity; William L. January, of Detroit ; 
Stephen H. Allen, of Topeka; Samuel 
C. Eastman, of Concord, New Hamp- 
shire; and Samuel Seaville, of Philadel- 
phia,—recently appeared before the Sen- 
ate judiciary committee to advocate the 
legislative program approved by the 
American Bar Association for reducing 
the expenses and expediting the control 
of cases in all the Federal courts. Three 
bills embodying the desired reforms in 
Federal court practice have been intro- 
duced by Senator Nelson. They provide 
for the reduction of expenses to litigants 
in the appeal of cases to the Supreme 
Court of the United States and various 
circuit courts; the employment of official 
stenographers by the Supreme Court of 
the United States, as well as the circuit 
and district courts; and the expedition of 
hearings, whereby cases remanded for 
rehearing will not be tried de novo, but 
only as to errors assigned. 


delegation 
Association, 
Wheeler, of 


dean of the 


Federal Incorporation.—The proposed 
national incorporation act is being vig- 
orously assailed as an invasion of state 
rights, and its constitutionality has been 
seriously questioned. The changes which 
such an enactment would bring about are 
most momentous. Hitherto, Congress 
has authorized the granting of Federal 
powers only to corporations that were 
instruments of the government, or were 
clearly and indisputably instrumentalities 
necessary for the execution of govern- 
mental purposes. This was true of the 
United States Bank, of national banks, 
which were incorporated to create a great 
and sure market for government bonds 
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to be used as the basis of note issues; of 
the transcontinental railroads, which 
were chartered as territorial corpora- 
tions; and of bridges and other lines of 
communication which were aids to inter- 
state commerce.* This act, however, not 
only includes corporations formed for 
the purpose of engaging in commerce be- 
tween the states and with foreign nations, 
but indirectly includes those manufactur- 
ing corporations a majority of the stock 
of which may be held by Federal cor- 
porations in accordance with the authori- 
ty conferred upon them by the act. The 
validity of this clause of the bill is chal- 
lenged as an ingenious but unconstitu- 
tional device seeking indirectly to au- 
thorize the formation of corporations to 
carry on manufacture and trade within 
the states. The voluntary feature of the 
incorporation act is also criticized, many 
inclining to the view that if Congress 
can create corporations for interstate 
business upon their voluntary applica- 
tion, it has also the power to compel 
them to take out a Federal charter as a 
condition precedent to engaging in such 
business. On the subject of constitu- 
tionality. Mr. James M. Beck, former As- 
sistant Attorney General of the United 
States, said that a few years ago most 
students of constitutional law would have 
denied the power of Congress to create 
a corporation as a means of exercising 
its power to regulate foreign and do- 
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mestic trade, but that the tendency toward 
centralization, due to irresistible econom- 
ic force, has been so swift that such pow- 
er can now be considered as fairly de- 
batable. But while Mr. Beck strongly 
approves the measure, he does not hesi- 
tate to point out that the plan for a na- 
tional corporation, when taken into con- 
sideration with the tax on corporations, 
opens possibilities which are little short 
of a constitutional revolution. The Fed- 
eral government, he observes, has already 
shown by its prohibitory tax upon the 
circulating notes of the state banks, that 
it could, if it desired, drive most of the 
state banks out of existence, while cre- 
ating a chain of Federal banks. While 
it is wholly improbable that such a plan 
is within the contemplation of the admin- 
istration, yet the possibility must be con- 
sidered that the Federal government 
might, if the proposed law be constitu- 
tional, create corporations, on the one 
hand, to engage in interstate and foreign 
commerce, and simultaneously, by a pro- 
hibitory tax upon state corporations, ef- 
fectually drive the latter out of existence. 
It is rumored that the advocates of the 
measure hardly hope that the bill will 
be passed at this session, but believe that 
the wide discussion which it has evoked 
will materially assist in the campaign of 
education which it is recognized must 
precede the final effort to secure the adop- 
tion of the bill. 





















































































































































































































BAR ASSOCIATIONS 


GEORGIA 
At a recent meeting of the Atlanta 
Bar Association, the Code of Ethics re- 
cently adopted by the Georgia Bar As- 
sociation was made the code of the local 
organization. 


INDIANA 


The St. Joseph County (Ind.) Bar 


Association at its recent annual meeting ° 


elected the following officers for the en- 
suing year: TF. M. Jackson, president ; 
‘red Woodward, vice president ; F. Hen- 
ry Wurzer, secretary; Fred C. Gabriel, 
treasurer. A special committee composed 
of F. Henry Wurzer, William G. Crabill, 
and Hon. Charles P. Drummond was 
appointed to provide by-laws and present 
them to the association for ratification. 
Other committees appointed by Presi- 
dent Jackson are: executive, W. G. 


Crabill, F. Henry Wurzer, and Hon. F. 


E. Lambert; grievance, Hon. Dudley 


M. Shively, Iden S. Romig, and Hon. 
Harry R. Wair; membership, Charles M. 
Kriegbaum, Daniel Rich, and Daniel 
Pyle. 


MISSOURI 


The Kansas City Bar Association held 
its twenty-third annual banquet on Jan- 
uary 26. Three hundred and fifty law- 
1 were present. Thomas N. Rey- 
nolds acted as toastmaster. Addresses 
were made by Edmund Wetmore, of 
New York, and Robert C. Smith, presi- 
dent of the Bar Association of Montreal, 
Canada. Murat Boyle and Charles M. 
Howell were the local speakers repre- 
senting the Bar Association. 


vers 


NEBRASKA 


At the annual meeting of the Omaha 
Bar Association, the following officers 
were chosen for the ensuing year: Pres- 
ident, Frank L. ‘Weaver; secretary, 
Frederick R. Baird; treasurer, Jacob L. 
Kaley; executive council, M. A. Hall, 
John A. Ryan, Charles E. Foster, C. G. 


McDonald, and Henry Maxwell. An 
address on “Patent Laws” was given by 


Willard Eddy. 


NEW YORK 

At a recent meeting of fhe Associa- 
tion of the Bar of the Borough of the 
Bronx, the following officers were elect- 
ed: Douglas Mathewson, president; 
Charles P. Hallock and Cyrus C. Miller, 
vice presidents; Edward R. Koch, sec- 
retary; T. Emory Clocke, treasurer; 
Louis O. Van Doren, chairman execu- 
tive committee. 


NORTH CAROLINA 


The regular monthly meeting of the 
Asheville (N. C.) Bar Association was 
held on January 27. The association 
proposes to build up as fast as possible a 
good working law library. Mr. Julius 
C. Martin read a paper on “Proposed 
Changes in Court System of North Car- 
olina,” which was followed by a discus- 
sion. 


OHIO 


The Richland County (Ohio) Bar As- 
sociation held a banquet on January 28, 
which was attended by about forty-five 
members of the bar. Hon. C. E. Me- 
Bride acted as toastmaster. Among 
those who made regular addresses were 
ex-Congressman W. S. Kerr, Circuit 
Judge Frank Taggart, T. J. Green, of 
Shelby, and ex-Prosecuting Attorney C. 
H. Huston. 


SOUTH CAROLINA 


Hon. Hannis Taylor, formerly minis- 
ter to Spain, gave the annual address 
before the South Carolina Bar Associa- 
tion at its recent meeting. Mr. Taylor’s 
scholarly and brilliant address was upon 
the topic of “Roman and English Law 
as Great World Systems.” At the ban- 
quet the following toasts were respond- 
ed to: “State of South Carolina,” Gov- 
ernor Ansel; “Federal Judiciary,” P. A. 
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Law Schools 


Willcox; “Judicis ry of South Carolina,” 
W. G. Sirrine; “The Bar,” J. J. Me- 
Mahan; “Our Guest,” Hannis Taylor; 
‘Torts,’ J. P. Carey; “South Carolina 
Bar Association,” the president elect. 


TEXAS 
The banquet of the Harris County 
(Tex.) Bar Association was held on 
January 20th, and was attended by nine- 
ty members of the bar. Judge Norman 
G. Kittrell officiated as toastmaster. 
Judge A. E. Amerman responded to the 
toast, “The Good Judge” and Represent- 
ative C. C. Highsmith spoke upon the 
Good Lawyer.” C. A. Warnken’s re- 
sponse to the toast, ‘Modification of the 
Nisi Prius Practice from the Standpoint 
of a Lawyer,” was humorous and sug- 
gestive. Speeches were also made by 
Judge W. P. Hamblen, Major F. Charles 
Hume. and Judge R. A. Pleasants. The 
officers for the association for the ensu- 


| LAW SCHOOLS ee 


COLUMBIA LAW DEPARTMENT 


lor the first time in the history of Co- 
lumbia University, women are to be per- 
mitted to take the law course. They will 
be received at the summer session, which 
begins on the first Wednesday in July. 
Heretofore no law courses have been 
given at the summer school. The courses 
scheduled for this year are Personal 
Property, Criminal Law, Bankruptcy, 
and New York Procedure. By combin- 
ing work in the regular law school with 
the summer session, men law students 
can get their degree at the end of two 
and a half years, instead of three years. 


CHATTANOOGA COLLEGE OF LAW 


The Chattanooga College of Law, a 
department of the University of Chat- 
tanooga, ranks third among southern law 
schools as to the number of students. 
In the student body, fifty-two colleges 
and universities are represented. Al- 
though the law school is the youngest 
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ing year are: John Charles Harris, pres- 
ident ; Thomas H. Botts, sec retary ; Sam- 
uel Peterson, treasurer. 


A bar association has been organized 
in Grayson county, Texas. Its officers 
are: W. W. Wilkens, chairman; W. M. 
Peck, vice chairman; J. W. Halsell, sec- 
retary; Haydon W. Head, treasurer. 


WISCONSIN 


The Wisconsin State Bar Association 
has taken steps to procure the erection 
of monuments over the graves of two 
deceased chief justices of the state su- 
preme court, which have so far been 
without any such mark of respect. They 
are the late Chief Justice Luther S. Dix- 
on, who is buried at Madison, and the 
late Chief Justice Edward G. Ryan, who 
is buried in Forest Home Cemetery, Mil- 
waukee. 


on 
| 


department of the university, being now 
only in its twelfth vear, yet its graduates 
are in successful practice in all but six 
of the states, and two are attorneys in 
Porto Rico. Three of these graduates 
have already been elected to the bench. 


HARVARD LAW SCHOOL 


In an appreciative article written by 
Edward H. Warren, of the Harvard Law 
School, concerning the late James Barr 
Ames, the educational methods of the 
latter are thus described: ‘Dean Ames 
made students think. He loved to teach, 
and he was a masterly teacher. He would 
bring out an idea, and the idea would 
seem entirely reasonable. He would 
bring out another idea, and that, too, 
would seem entirely reasonable. Grad- 
ually it would dawn on the student that 
the two ideas were quite inconsistent, and 
that he must decide which was right. 
The student was interested, stimulated, 
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tantalized. The lectures by the dean, es- 
pecially in the course on trusts, caused 
great mental disturbance, not to say an- 
guish. He baptized men in brain fire. 
The members of the faculty of the Har- 
vard Law school believe that the most 
helpful way to teach law is to discuss 
with the students specific cases that have 
been decided by the courts. How does 
the judicial mind work? What consid- 
erations influence judges? Given a defi- 
nite state of facts, how would the judges 
probably The sum of 
knowledge is now immense. 


decide ? legal 
The stock 
of information that can be given to stu- 
dents is relatively small. 
not attempt to store the minds of the 
students with answers to every legal 
question ; it attempts to train their minds 
so that they may know how to go about 
it to get the answer to any legal ques- 
tion. 


The sche rT y| cle eS 


This is teaching by the case sys 
The introduction of this method 
was due to Professor Langdell, who pre- 
ceded 


tem. 


Professor Ames as dean of the 
Dean Ames was the disciple of 
Langdell. Langdell 


spread, the idea. 


scl i | ° 


originated, Ames 
He analyzed 
the cases with his students by the So- 
cratic method. He questioned much; 


he answered little. Those who came to 


hear the law laid down went away to pon- 


der what it ought to be. He loved the 
battle of wits, but he never argued sim- 
ply for the sake of victory. He helped 
men in many ways, but most of all be- 
cause he made them help themselves.” 


Case and Comment 


INDIANA LAW SCHOOL 

The Indiana University Law School 
has announced the following list of lec- 
turers, with the subjects on which they 
will address the students of the law 
school during the month of March: 
March 7, Jerry L. Suddarth, English, 
“The Defense of Criminal Causes.” 
March 14, Samuel Ralston, Lebanon, 
‘“Lawgivers.” 


IOWA LAW DEPARTMENT 


Professor Samuel Haves, member of 
the Iowa University law faculty for twen- 
ty years, has been placed on the list of 
the Carnegie Foundation. 


NEBRASKA COLLEGE OF LAW 

Dean W. G. Hastings, of the College 
of Law of the University of Nebraska, 
has attracted favorable attention among 
the professors of the Russian University 
of St. Petersburg by his translation of 
the great work of the Russian Profes- 
sor Korkunov. The work is “The The 
ory of Law.” Dean Hastings has for 
the past three years been making a mi- 
nute study of the Russian language, un- 
til he has become well versed in the lit- 
erature of that country. 


MISSOURI SCHOOL OF LAW 


Judge E. W. Hinton, professor of 
pleading, practice, and evidence in the 
School of Law, University of Missouri, 
has been appointed acting dean of the 
law department, to take the place of Dean 
J. D. Lawson, who is in Europe making 
a study of criminal jurisprudence for the 
American Bar Association. 





NEW LAW BOOKS . 


“Independent Contractors and Employ- 
ers’ Liability.” By Theophilus J. Moll. 
(The W. H. Anderson Co., Cincinnati, 
Ohio.) Buckram, $4.50. 

This work ably presents a_ subject 
which up to this time has not been sepa- 
rately treated by any text-book writer. 
Chapters have been devoted to the ques- 
tion in general works, and there are in 
existence a series of exhaustive mono- 
graphic notes dealing with different 
phases of the subject; but no previous 
attempt has been made to bring together 
in a systematic treatise the body of the 
conunon law concerning independent con- 
tractors and the liability of employers. 
There have been more than 1500 adjudi- 
cations on the subject in the 110 years 
that have elapsed since the leading case of 
Bush v. Steinman was decided. These 
have been classified so as to present in 
logical order the rules for determining 
who are independent contractors, the yen 
eral and exceptional liability of the em- 
ployer to third persons, and the interlia- 
bility of employers and independent con- 
tractors and the subordinates of each. 
The text is clear and concise, and is sup- 
ported in the footnotes by an ample array 
of authorities. The work is prefaced by 
a table of cases in which those regarded 
as leading decisions are set out in small 
capitals, and concludes with a copious 
index. 

The author is a well-known member of 
the Indianapolis bar, who has for several 
years held the position of Dean of the 
\merican Central Law School. In pre- 
senting this work to the legal profession 
he has rendered a timely and valuable 
service. 


“International Law.” By George 
Grafton Wilson, Ph. D., Professor of 
Brown University, and George Fox Tuck- 
er, Ph. D., lately Reporter of Decisions 
of the Supreme Judicial Court of Massa- 
chusetts. Fifth edition. (Silver Bur- 
dett & Co.) $2.50. 
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In the opening years of the twentieth 
century there has been a remarkable de- 
velopment in international law. Recent 
wars, notably the Russo-Japanese War, 
the Conferences at The Hague, and oth- 
er international conferences have made 
necessary many changes in the dealings 
of nations with one another. Principles 
commonly recognized toward the end of 
the nineteenth century are now formu- 
lated in international agreements, and 
new principles have been brought for- 
ward and received general assent. It 
may not be too much to say that the de- 
velopment of international law within the 
period since the call for the first Peace 
Conference at The Hague in 1898 has 
been greater than that during the 250 
vears preceding, viz., from the Peace of 
Westphalia, in 1648. During these two 
and a half centuries, principles of inter- 
national law were being developed, test- 
ed, and applied more particularly for the 
betterment of the conditions of war; in 
the last decade a new epoch has begun, 
in which the endeavor is to substitute 
the reign of reason for that of force. It 
is the first decided step in the progress 
toward international peace. 

Dr. Wilson and Dr. Tucker in this en- 
tirely new edition of their book have kept 
well in mind these significant changes. 
Throughout the work are abundant illus- 
trations, taken from recent history, in 
which the principles of international law 
are involved. 

As in former editions, the work is di- 
vided into five parts; General and His- 
torical Considerations; Persons in Inter- 
national Law, and the International Law 
of Peace, of War, and of Neutrality. 
Among the current topics discussed are 
the decisions in regard to the wireless 
and submarine telegraph; aérial juris- 
diction; the Geneva Convention of 1906 
for the Amelioration of the Condition of 
the Wounded in Armies in the Field; the 
results of the two Hague Conferences, 
and of the Naval Conference at London 
in 1908-1909; the bearing of the Pan- 
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American Congresses; and the effects of 
recent wars, as the Russo-Japanese, 
Spanish-American, and Boer Wars, upon 
military agreements. A new section on 
the influence of the United States on the 
development of international law will be 
found of special interest. 

The appendix has been made more val- 
uable by including the texts of recent 
treaties and conventions, among which 
may be noted the Geneva Convention of 
1906, the Declaration of London of 1909, 
and the most important of the Hague 
Conventions of 1907, such as those relat- 
ing to the pacific settlement of interna- 
tional disputes, the international prize 
court, the rights and duties of neutral 
powers in naval war, and the laws and 
customs of war on land. 

The subjects of the paragraphs are 
brought out by cut-in notes that easily 
catch the eye, and each chapter is pre- 
ceded by a synopsis. There are also nu- 
merous footnotes and references, a com- 
plete index, a valuable bibliography, and 
a table of cases cited as important in their 
bearing on the establishment of princi- 
ples. 


“Paine’s Banking Laws,” by Willis S. 
Paine, L. L. D. 6th ed. (Matthew Ben- 
der & Co.) Buckram, $6. 

A new edition of this well-known work 
has been rendered necessary by reason 
of the substantial changes from the pre- 
vious banking law of the state of New 
York, which were made by the “Con- 
solidated Laws” enacted in 1909. Con- 
siderable matter previously contained in 
other statutes was included by the legis- 
lature in the new statutory compilation, 
and the transposition and rearrangement 
of the various parts of the law resulted 
in a new series of section numbers. 

The general arrangement of this new 
edition of Paine’s Banking Laws is te 
same as in preceding editions. The work 
commences with an excellent historical 
sketch of banks, banking associations, in- 
dividual bankers, savings institutions, 
and moneyed corporations, which is fol- 
lowed in order by the provisions of the 
New York banking law, stock corpora- 
tion law, general corporation law, ap- 
propriate extracts from general statutes, 
including penal-law provisions affecting 
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banks and banking officials, and con- 
cludes with the negotiable instruments 
law and the national bank act and cog- 
nate United States statutes. The notes 
appended to each statutory section con- 
tain a reference to the former statutes 
of which it has formed a part, and are 
followed by judicial decisions and opin- 
ions of the attorney general in which the 
section has been applied or construed. A 
copious index completes the volume. The 
work has been carefully and_ skilfully 
compiled, and constitutes the last word 
on the banking laws of the state. As 
such it should be of great value to the 
practising attorney, the banker, and the 
man of affairs. 

High, “Receivers,” 
ram, $7.50. 


4th ed. 


Buck- 

“Real Property.” 
John Wurts. 
1 vol. Buckram, $5. 


“Law Office and Court 
By Gleason L. Archer. 


} By R. C. Minor and 
(For Law School use.) 


Procedure.” 
Buckram, $3. 


1 vol. $3. 


$2.50. 


Willis on “Contracts.” 


“International Law.” 5th ed. 


“Instructions to Juries in Texas Civil 
Cases.” By H. J. Passmore. 1 vol. $6. 

“Municipal Franchises.” By Delos 
Franklin Wilcox. 2 vols. $10, 


Bispham’s “Principles of Equity.” Ed- 


ited by Sharswood Brinton. Canvas, $6. 
“The 

Book.” 

1 vol. 


“American Corporation Manual.” 16th 
ed. $6.50. 


Elliott’s 
2d ed. $4. 


Rood’s 
$4. 


“Federal Corporation Tax Imposed by 
Act of Congress 1909, and the Regula- 
tions (31) of the Internal Revenue De- 
partment for Collecting and Reporting 
Same.” By Rees Turpin. 1 vol. Cloth, 
$2. 


“Practice in Pennsylvania.” 
liam F. Johnson. 4 vols. Law 
ram. $6 per vol. 


and Form 
A. Hawkins. 


Legal Counselor 
By Hon. Charles 
Buckram, $3. 


“Municipal Corporations.” 


“Cases on Property.” 2d ed. 
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- RECENT ARTICLES IN LAW JOURNALS & REVIEWS | 


“Some Phases of the Law of Master 
and Servant: An Attempt at Rationaliza- 
tion.” —10 Columbia Law Review, 1. 

“The Power of Congress and of the 
States, Respectively, to Regulate the 
Conduct and Liability of Carriers.”—10 
Columbia Law Review, 35. 

“A Modern View of the Law Reforms 
by Jeremy Bentham.”—10 Columbia Law 
Review, 41. 

“Reformed 
Notes, 185. 

“Use of Intoxicating Liquors by Ju- 
rors as Ground of New Trial.”—13 Law 
Notes, 188. 

“Error is Presumed to be Prejudicial 
Unless it Affirmatively Appears That it 
is Not.”—70 Central Law Journal, 52. 

“The Making of a Law Index.”—43 
American Law Review, 801. 

“The Exclusiveness of the Power of 
Congress to Regulate Commerce.’’—43 
American Law Review, 813. 

“Review of Current Theories of Ju- 
risprudence.”"—43 American Law Re- 
view, 821. 

“The Delegation of Federal Jurisdic- 
tion to State Courts by Congress.”—43 
American Law Review, 852. 

“Race Distinctions in American Law.” 

43 American Law Review, 869. 

“A German Lawsuit.”"—19 Yale Law 
Journal, 69. 

“A Question of Federal Criminal Pro- 
cedure. (May corporation indicted in 
one of the Federal districts, but not found 
therein, be removed thereto for trial. )”— 
19 Yale Law Journal, 80. 

“The Defects of the Sherman Anti- 
Trust Law.”—19 Yale Law Journal, 88. 

“The Necessity for a Court of Appeals 
in Administrative Matters Arising before 
the Departments of the Federal Govern- 
ment.”—19 Yale Law Journal, 110. 

“Patents, Trade Secrets, and Trade 
Names as Factors in Industrial Develop- 
ment.”—19 Yale Law Journal, 115. 

“The Constitutionality of the United 
States Corporation Tax.”—9 Columbia 
Law Review, 649. 


Procedure.’"—13 Law 


“The Decision of Moot Cases by 
Courts of Law.”—9 Columbia Law Re- 
view, 669. 

“The Commodities Clauses.”—9 Co- 
lumbia Law Review, 677. 

“The New York Test of Vested Re- 
mainders.” II.—9 Columbia Law Re- 
view, 697. 

“Husband's Right of Curtesy undet 
the Married Women’s Acts—The Hage- 
luken Case.”—70 Central Law Journal, 
29 

“Marriage Brokerage Contracts Inval- 
id, Whether Made to Procure or Hasten 
Marriages.’—70 Central Law Journal, 
34. 

“Offers Calling for a Consideration 
Other Than a Counter Promise.”—23 
Harvard Law Review, 159. 

“Is the Fifteenth Amendment Void.” 
—23 Harvard Law Review, 169. 

“What Law Governs the Validity of a 
Contract. II. The Present Condition of 
the Authorities.”.—23 Harvard Law Re- 
view, 194. 

“Trial by Jury in Illirois.”—4 Illinois 
Law Review, 408. 

“Disqualification of Justices by Inter- 
est or Bias. (concld.)”—10 Criminal 
Law Journal of India, 65. 

“Corroboration of Accomplices in 
Criminal Cases.”—10 Criminal Law 
Journal of India, 72. 

“Summing-up and Misdirection.”—10 
Criminal Law Journal of India, 75. 

“Prosecution of Corporate Bodies for 
Criminal Offenses.”—10 Criminal Law 
Journal of India, 79. 

“The United States Corporation Tax 
Act of 1909.”—21 Green Bag, 609. 

“Mr. Justice Peckham and the Sher- 
man Act.”—21 Green Bag, 614. 

“Hints to Witnesses.”—21 Green Bag, 
620. 

“A Plan for a Central Bank.”—26 
Banking Law Journal, 883. 

“The Negotiable Instruments Law.”— 
26 Banking Law Journal, 891. 
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“Right of Fraudulent Vendee to Share 
with Attacking Creditors in Proceeds of 
Property, as to Debt Unconnected with 
lraud.”—15 Virginia Law Register, 657. 

“The Judicial Treatment of Juvenile 
Offenders.”"—42 Chicago Legal News, 
171. 

“Laying Poison.” 
Peace, 37. 

“The Evolution of the ‘Private Com- 
pany.’ "—26 Law Quarterly Review, 11 

“The Present State of Legal Education 
in England.”—-26 Law Quarterly Re- 
view, 17. 

“Economic and Legal Differentiation 
of Capital and Income.”—26 Law Quar- 
terly Review, 40. 

“Can Parents Give 
tardize Their Issue.”’- 
ly Review, 47. 

“The Co-Operative Nature of English 
Sovereignty.” Quarterly 
view, 54. 

“Destruction of a Demised Building.” 

26 Law Quarterly Review, 71. 

“The Proposed Federal Incorporation 
Law.’—20 Bench and Bar, 2. 

“Simplification of Procedure.”—20 
Bench and Bar, 7. 


74 Justice of the 


Evidence to Bas- 
26 Law Quarter 


26 Law Re 


Comment 


“Testing the Constitutionality of the 
Federal Corporation Tax Law.’—20 
Bench and Bar, 14. 

“The Proposed High Court of Na- 
tions.”"—19 Yale Law Journal, 145. 

“Roman-Dutch Law.”—19 Yale 
Journal, 156. 

“Process Patents Involving Principles 
of Nature.”—19 Yale Law Journal, 162. 

“Assignment of Contract.”—19 Yale 
Law Journal, 180. 

“The Probation System of Massachu- 
setts."—19 Yale Law Journal, 187. 

“Sewage Effluents and Pollution by 
Drainage Boards.”’—70 Central Law 
Journal, 76. 

“Lord Campbell’s Aet.”—46 
Law Journal, 1. 

“Government Inspection of Banks.” — 
46 Canada Law Journal, 5. 

“Capital Punishment.” 
Law Journal of India, &1. 

“Confidential or 
munications.” 
of India, 90. 

“The Proposed Income Tax Amend- 
nent to the Federal Constitution, De- 
cember 10, 1909.°—15 Virginia Law 


Register, 737. 
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les wit QUAINT AND CURIOUS _ | 


lWe shall esteem it a favor if our readers will send us any odd or amusing in- 
cidents of a legal nature that may come to thetr attention. 





A CEREMONIAL MARRIAGE.—The Hon. 
Nelly S. Searl, judge of the twenty-ninth 
judicial circuit of Michigan, relates hav- 
ing witnessed a marriage ceremony by a 
justice of the peace, which, for novelty, 
is entitled to high rank among the many 
stories told with reference to the per- 
formance of such ceremonies by rural 
justices. The justice in question was a 
very recent recruit to the ranks of dis- 
pensers of justice, and had not yet ac- 
customed himself to his honorable posi- 
tion when ealled upon to marry a couple. 
Having no idea as to the form of the 
ceremony, or what such occasion re- 
quired, he sought the advice of a member 
of the legal profession who was much 
addicted to practical jokes, and who did 
not allow such an excellent opportunity 
to escape. The justice was gravely in 
formed that the last legislature had 
passed a law requiring justices of the 
peace performing marriage ceremonies to 
line up the actors head to head, back to 
back, heel to heel, and then go through 
a certain form. The instructions were 
carried out to the letter. The justice 
lined the couple up in the presence of the 
invited guests, head to head, back to back, 
heel to heel. He also impressed upon 
them that the validity of the ceremony de 
pended upon their retaining this position 
to the end. Then taking a side position, 
he completed the ceremony with these 
words: “Head to head, back to back, 
heel to heel, in the name of the people 
of the State of Michigan, and in the pres- 
ence of THESE people, | pronounce vou 
man and wife.” 


Moruer Goosk Decipes It.—*What’s 
your name?” asked Magistrate House of 
a little old darkey who complained in 
the Tombs court yesterday that another 
little old darkey who came with him had 
“pessered” him in front of 10 Burling 
slip. 


299 


4 





“Who, me? My name’s Romerlus.” 

“And what's yours?” the magistrate 
asked the other. 

“Who me? My name’s Remerlus.” 

“Romerlus and Remerlus? Brothers?” 

“Yassuh,” said Romerlus. “I was 
standing cleaning my harness (I wasn’t 
opelizing the sidewalk) and he came and 
pessered me.” 

Remerlus made a strong denial. 

“Well,” said the magistrate, “I don't 
find ‘pessering’ defined in the Code. But 
there is a leading case in Mother Goose, 
and it is in point: 

“A little old man and I fell out, 

How shall we bring this matter about ? 

Bring it about as well as you can; 

Get you gone, you little old man.” 


—N. Y. Sun. 


MATHEWS AND Batiirrs.—Charles 
Mathews, who in his younger days knew 
what it was to be very much worried 
with debts, once met a friend who asked 
him if he would spare him 10s. to help 
bury a_ bailiff. “Certainly,” replied 
Mathews, “here’s a_ sovereign; bury 
two.”—Indianapolis Star. 


TRIBULATIONS OF AN OFricer.—One 
of the constables in a Georgia town lev- 
ied the other day, according to the Dah 
lonega Nugget, on a negro woman's aged 
horse and buggy which had been driven 
into town. The horse was blind, and 
so old and poor that it could scarcely 
walk. But, to cap it all, another woman 
claimed two of the wheels of the buggy, 
and a negro man one of the others. This 
put the officer in a quandary, for he had 
never before been called upon to drive 
a blind horse hitched to a buggy with 
but one wheel. The problem was solved 
by a neighbor of the debtor coming along 
and signing an appearance bond for the 
property. 
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DEMONIC PossEssION AS A DEFENSE.— 

A pretty sixteen-year-old girl was ar- 
raigned in Jefferson Market Court a few 
days ago, charged with shop-lifting. She 
created a sensation by declaring she led 
a dual existence. “I am a spiritualist,” 
declared the prisoner. “I am frequently 
controlled by a bad, black soul. Perhaps 
you won't believe me, but the evil spirit 
takes hold of me in the street sometimes, 
and I shriek at its clutch. I have tried 
to conquer this black shadow, but I can't. 
I did not know what I was doing to-day 
until the detective tapped me on the 
shoulder and told me to come with her. 
Help me win this battle against the evil 
one.” All the time she was in the Broad- 
way department store where she was ar- 
rested she said she could feel her hands 
being drawn toward the articles on the 
counters, and, try as hard as she could, 
the hands would pick up things and put 
them in her bag. Magistrate Kernochan 
sat agape during the girl’s recital, and 
when she had finished said: “Well this 
is a new defense on me.” As the stolen 
articles were found in the girl’s muff, the 
magistrate said he was compelled to hold 
her for special sessions. 


A JupictaL InrerNo.—In Moore v. 
Nation (Kan.) 103 Pac. 107, the learned 
justice writing the opinion refers to the 
fact that the judges are forbidden to prac- 
tise their profession in any of the courts 
of the state during their continuance in 
office, and concludes: “So that, so far 
as remuneration for services beyond sal- 
ary is concerned, there is written above 
the portal of the judicial office in Kan- 
sas the inscription which Dante read at 
the top of the gate of hell: ‘Leave every 
hope, ve who enter 


A Bar Banovet.—‘What kind of a 
banquet is that going on in the dining 
room,” recently asked a Lynnhaven hotel 
guest of an elevator boy at that hostelry. 
‘The bar tenders,” said the elevator boy 
soberly. It was the annual banquet of 
the Norfolk (Va.) Bar Association, with 
all the leading a yers in Norfolk pres- 
ent. The elevator boy had heard some 
one say it was a “bar banquet.” 


Case and Comment 


Not Born to Bitusu UNSEEN.—An 
apt illustration of the graceful and retir- 
ing modesty which sometimes character- 
izes the judicial mind may be found in 
Michigan State Bank v. Hammond, 1 
Dougl. (Mich.) 527, where the judge 
delivering the opinion of the court re- 
marks that the case involves the same le- 
gal principles “which were so ably dis- 
cussed and so fully considered” by the 
court at a former term,—a reference to 
which prior decision discloses the inter- 
esting fact that the opinion was written 
by the same judge who lauds it. 


MuLes AND MANNERS.—It is held in 
Tolin v. Terrell (Ky.) 117 S. W. 290, 
to be contributory negligence for a per- 
son to go behind a mule without speak- 
ing to the animal. Any well-bred mule 
would instantly resent such bad manners. 


RECOMPENSE FOR IpLENESS.—That 
farm laborers would be beguiled to sur- 
cease from the joys of tillage, and watch 
the inspiring spectacle of passing trains, 
is held in Yazoo & M. V. R. Co. v. 
Jennings, 90 Miss. 93, 43 So. 409, not 
to be a proper element of damage in a 
proceeding to acquire a right of way. 
This is a cruel blow at the agricultural 
industry, which must still bear the loss 
due to the dilatory tactics and sight-see- 
ing propensities of the man with the hoe. 


IMPRISONED AND Forcotren.—A 
striking instance of the injustice some- 
times inflicted upon individuals by the 
negligent administration of our criminal 
laws was recently brought to light in In- 
diana, where a farmer who was arrested 
last fall on a charge of taking a peck 
of potatoes from a neighbor’s field, and 
was held for the grand jury, and sent to 
jail, but against whom the grand jury 
long since refused to find an indictment, 
was released after an imprisonment of 
104 davs. His incarceration might have 
continued indefinitely had not a jail at- 
tendant asked the prosecutor what he 
intended to do with the man who had 
been in jail so long, which resulted in a 
search of the records, and led to his dis- 
charge. 





Quaint and Curious 


MetHop In His Mapness.—James 
Hall, .a young man serving a term on 
the naval prison ship at Portsmouth, 
New Hampshire, for fraudulent enlist- 
ment, confessed, with much convincing 
detail, that he was the murderer of Anna 
Schumacher, a young girl killed last Au- 
gust in a cemetery near Rochester, New 
York. Hall was dishonorably discharged 
from the Navy, and turned over to offi- 
cers from New York. It now appears 
that the confession was false, and in- 
spired by the motive of getting away 
from irksome confinement on the prison 
ship. Hall is shown to have been at 
work, on the day of the murder, for a 
farmer living some dozen miles from the 
scene of the tragedy, and to have passed 
the evening at a country store. Details 
gleaned at the time from the newspapers 
enabled him to palm off upon the offi- 
cials a plausible narrative. His discharge 
from the Navy will not preclude his 
being sent back to finish his unexpired 
sentence. He may even be called upon 
to face another court-martial on the 
charge of intending to perpetrate a fraud 
on the Navy. 


Justice py TELEPHONE.—The record- 
er of Bayonne, New Jersey, being .indis- 
posed and unable to attend court the oth- 
er day, propped himself up in bed with 
pillows, and, reaching for the telephone, 
listened to the testimony of the com- 
plainants and defendants in half a dozen 
cases, after which he gave his decisions 
through the court clerk at the other end 
of the wire. We ought now to hear less 
talk of the “law’s delay.” 


Tne Livinc PLeaps ror THE Deap.— 
A rather unusual and dramatic scene 
took place on January 14th, in the Unit- 
ed States Supreme Court, according to 
the New York Sun, when Miss Lydia B. 
Conley, a full-blooded Wyandotte In- 
dian, unsuccessfully pleaded her own 
cause in an effort to prevent the sale of 
the burial ground of her ancestors. The 
ground in controversy is in the heart of 
Kansas City, and covers about 3 acres. 
The sale was ordered by the Secretary 
of the Interior under the provisions of 
the Indian allotment laws. Miss Con- 
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ley’s father, mother, and sister are buried 
there and she brought suit to restrain the 
sale. The Federal court for the district 
of Kansas dismissed the suit on the 
ground that it had no jurisdiction. Miss 
Conley claimed that the ground was set 
apart by formal treaty with her tribe, and 
that it could not be diverted for purposes 
other than the burial of the bodies of 
Wyandotte Indians. She contends that 
the obligations of this treaty are para- 
mount to the laws of Congress. 

Miss Conley is the first Indian woman 
who has ever appeared before the United 
States Supreme Court. While she is not 
a member of the bar, authority was given 
her to argue the case before the court 
under the practice which permits litigants 
in certain circumstances to appear. Miss 
Conley made an impassioned appeal to 
the court, and the dignified justices were 
evidently very much interested, and con- 
stantly plied her with questions during 
the course of her argument. 

Solicitor General Bowers, the repre- 
sentative of the government in the case, 
did not appear in person, but contented 
himself with filing a written brief. Sub- 
sequently the Supreme Court affirmed 
the judgment of the lower court. 


No Honorance Lopcinc ror THe. 

Recently two wanderers from the land 
of the Mikado applied for honorable 
lodging at the honorable police station, 
for the reason that they had spent all 
their money and had no place to lay their 
dishonored heads. Their request was 
granted. But on searching them, three 
hundred honorable dollars were found in 
their possession, and they were turned 
out into the cold world with a reprimand. 


A QvuEsTION oF THE AGEs.—The old 
question of “when is a man drunk” was 
thrashed out lately in a New York police 
court. Whether a man is drunk when he 
staggers was the main issue, the counsel 
for the defendant claiming that this was 
no proof of intoxication. The court, 
however, decided against him. The fact 
of drunkenness is about as difficult of 
determination as the controverted ques- 
tion as to when a pig becomes a hog. 
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Brep IN OLp Kentucky.—Every loy- 
al Kentuckian loves a good horse. It is 
therefore not surprising to find a learned 
jurist of that state turning aside, to pay 
this deserved tribute to the noble equine 
quadruped, in State Racing Commission 
v. Latonia Agricultural Association 
(KKan.) 123 S. W. 681: “The horse has 
always been, particularly among Cau- 
casian peoples, the friend, companion, 
and servant of man. In war he was well- 
nigh an indispensable factor. In peace, 
even lor many centuries he 
afforded the principal means of travel. 
By reason of his strength and docility, 
he enabled the husbandman to profitably 
till the soil and move his crops to market. 
He was the carrier of freight as well as 
passengers. He bore his master on his 
journeys of business and state, and his 
mistress on her missions of worship and 
social duty. Whether as a charger bear- 
ing the knight, or the palfrey, my lady, 
or old Dobbin at the plough, he was more 
or less constantly associated with man 
as his dependable servant, intelligent 
companion, and ‘friend in need.’ It is 
no wonder he had the care and attention 
prompted by gratitude, pride, and self 
interests.” 


more so. 


Church Law DerartMent.—The 
pastor of the Union Methodist Episcopal 
Church of St. Louis has instituted a bu- 
reau in connection with his church, which 
will afford the members of his congrega- 
tion an opportunity to obtain free legal 
advice and aid. Five attorneys have of- 
fered their services to the bureau, and 
one of them will attend at the church 
office to meet members of the congrega- 
tion, one evening a week. 


INFANT CITIZEN AS A Passport.——A 
young Syrian woman held at Ellis Is 
land under order of deportation because 
she had no husband with her, but who 
says her husband is on the way, recently 
became a mother, and the child was duly 
registered at the bureau of vital statistics 
in New York. The question now arises 
whether, in view of the citizenship of the 
child, the mother can be deported if her 
husband does not come, or proves to be 
unable to support her. 


Case and Comment 


A Conriict or Laws.—A precept of 
the venerable Mosaic Code came into 
conflict recently at Ellis Island with a 
provision of our prosaic immigration 
law, and the latter triumphed. Chile Ol- 
land, a young cap maker, came over seas 
from Russia in pursuance of a law of 
the orthodox Jews of his class. His sis- 
ter-in-law had summoned him to marry 
her; her husband, brother of the cap 
maker, having died without heirs. Un- 
der the law of Moses it was the duty of 
the brother to marry her, or, in the pres- 
ence of a rabbi and witnesses, give her 
the right to marry whom she liked. The 
widow found Chile to her liking, and 
after he had been debarred because of 
tuberculosis she put up $50 to appeal his 
case to Washington. His appeal was 
rejected, and the widow was_ notified. 
She appeared at Ellis Island on Wednes 
day afternoon, with a rabbi and ten wit- 
nesses, and Chile solemnly surrendered 
all right that he had under the Jewish 
law to her as a wife. Then they kissed 
each other and parted. 


Sent uP FoR A Cent.—In the Union 
county court of quarter sessions at Eliza- 
beth, New Jersey, a negro was recently 
sentenced to eighteen months in_ state 
prison. His offense was stealing a cent 
from a slot machine. He had been con- 
victed of another theft, which probably 
accounts for the severity of the sentence. 


Cuvurtisnh Boreas AND KINDLY No- 
rus.—The Dansville (N. Y.) “Breeze” 
seeks to justify its title by relating this 
incident: B. G. Foss, a prominent law- 
ver in this village, owns a house and 
lot. On one side of the lot, at a distance 
of 4 rods, stood a high picket fence, run- 
ning east and west. A few days ago a 
strong north wind blew the fence flat to 
the ground. Two days later the wind 
blew strong from the south, and, pick- 
ing up the fence, set it upright in its 
place. It was a sort of “inanimate” 
resurrection, where picket came to picket 
and post to post. 
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President Taft has nominated United 
States District Judge Loyal E. Knap- 
pen, of Michigan, to succeed Judge Hor- 
ace Lurton, as judge of the United States 
circuit court, sixth circuit. Judge Knap- 
pen lives in Grand Rapids; he has long 
been prominent in legal circles in Michi- 
gan, where he has been county prosecut- 
ing attorney, United States commission- 
er, and Federal judge. He was gradu- 
ated from the University of Michigan in 
1873, and admitted to the bar in 1875. 


The nomination of Judge George A. 
Carpenter, of Chicago, to fill the vacancy 
on the United States district bench, 
caused by the death of Judge S. H. Be- 
thea, has been confirmed by the Senate 
and he has been installed in office. Judge 
Carpenter is a native of Chicago, and has 
just passed his forty-second year. He 
is an athlete and a hard worker. He has 
the happy faculty of disposing of a large 
quantity of work easily and without fa- 
tigue; and those who know him well say 
he generally leaves the court room at the 
end of the day as fresh and vigorous as 
when he entered it in the morning. Judge 
Carpenter is a graduate of Harvard Uni- 
versity and of the Harvard Law school. 


On January 10th a committee of the 
Akron (Ohio) bar, which had been ap- 
pointed for the purpose, called upon 
Judge W. H. Upson to congratulate him 
upon the attainment of his eighty-seventh 
birthday. Judge Upson is the oldest 
member of the Summit county bar. In 
former years he held the positions of 
state senator, member of Congress, cir- 
cuit and supreme court judge. 


Henry W. Scott, formerly United 
States district judge for Oklahoma, is 
practising his profession in New York 
city. Judge Scott has recently appeared 
as counsel in several will cases involv- 
ing large estates, and has from time to 
time published various able articles and 
books upon legal and historical subjects. 


JUDGES AND LAWYERS 


The circuit court judges have elected 
Judge Charles M. Walker chief justice of 
the circuit court, in place of Judge 
George Carpenter, who was recently ap- 
pointed a Federal district judge for 
northern Illinois. 


At the third Annual Conference of the 
District Judges of Kansas, held at To- 
peka on January 26, 1910, the following 
topics were presented by the judges 
named, and each was followed by a dis- 
cussion of the subject: ‘The Civil Code 
of 1909—its Good and III,” Oscar Foust ; 
“Stock Forms of Instructions—Crimi- 
nal,’ T. J. Flannelly; “The Same—Civ- 
il,” J. W. Brinckerhoff; “The Divorce 
Cases,” J. O. Rankin; “Does the Crimi- 
nal Code, or Crimes Act, Need Revi- 
sion?” A. W. Dana; “The Workings of 
the 1907 Parole Law,” C. A. Smart; 
“Would a County Court, Superseding 
Justice of the Peace and Probate Courts, 
Improve the Administration of Justice?” 
C. W. Smith; “Should Punitive Dam- 
ages be Private Spoil or Public Penal- 
ty?” G. L. Finley, H. J. Smith; “Should 
Public Criticism of the Court, Short of 
Contempt, be Answered or Noticed?” R. 
M. Pickler; “Do Nuisance Injunctions 
Menace Innocent Purchasers of Real Es- 
tate?” R. L. King; “Is the Judgeship 
Unduly a Political Office?’ C. E. Lob- 
dell; “Should a Demurrer to the Evi- 
dence be Sustained, or a Verdict for the 
Defendant Directed, in a Criminal case ?” 
R. C. Heizer; “In Criminal Cases, 
Should Waiver of a Challenge be an Ac- 
ceptance of All Jurors in the Box?” W. 
H. Pratt. 


Charles A. Houts has been nominated 
by President Taft as United States dis- 
trict attorney for the eastern district of 
Missouri. 


James M. Reasoner has been appoint- 
ed to fill the vacancy caused by the death 
of H. B. Lazell, the reporter of the Mich- 
igan supreme court. 
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Lunsford L. Lewis, of 
Richmond, has been re-elected United 
States district attorney for the eastern 
district of Virginia. The appointee was 
formerly president of the supreme court 
of appeals of Virginia, and was once the 
candidate of his party for governor of 
that state. 


Honorable 


Charles B. Morrison, of Chicago, has 
been appointed master in chancery to the 
judges of the United States circuit and 
district courts. 


Judge R. A. Anthony, of Frederick- 
town, Missouri, has been appointed gen- 
eral attorney in charge of the legal busi- 
ness of the Missouri Pacific Railroad, 
on the Belmont branch and the C. A. & 
T. branch. He was formerly judge of 
the circuit court, and later served as 
special commissioner in the noted case 
of the State against the Standard Oil 
and Waters Pierce Oil Companies. 


Mr. Sidney.C. Chambers, of Durham, 


North Carolina, has recently been elect- 
ed city attorney. 


Joseph C. Rich and J. Gailard Ham- 
ilton have formed a law partnership at 
Mobile, Alabama, under the firm name of 
Rich & Hamilton. The new partnership 
succeeds that of McIntosh & Rich, which 
was dissolved recently by the death of 
the senior partner. 


Judge N. W. Norton and W. W. 
Hughes have formed a law partnership 
at Forrest City, Arkansas, under the 
firm name of Norton & Hughes. 


Ira A. Campbell, of Seattle, Washing- 
ton, has become a member of the law firm 
of Page, McCutchen, & Knight, of San 
Francisco, and will take charge of the 
firm’s admiralty business, in which line 
of practice he has had great success. 


Hon. W. H. Hardy, who has retired 
from the office of circuit judge, will take 
up the practice of law in partnership 
with Hon. T. A. Hardy at Gulfport, 
Mississippi. 


Case and Comment 


Former Judge of the Circuit Court 
Edward W. Felt has formed a partner- 
ship with Fred Roepke for the practice 
of law at Indianapolis. 


R. J. Bannister and C. V. Cox, of Des 
Moines, Iowa, have formed a partner- 
ship and opened offices in the Younger- 
man Building. Mr. Bannister was form- 
erly a member of the law firm of Gilles- 
pie & Bannister, while Mr. Cox has been 
a member of the firm of McElroy & 
Cox, of Newton, Iowa. 


John H. Crain and J. V. McKinney 
have formed a partnership for the prac- 
tice of law at Ft. Scott, Kansas. 


The firm of Hanbery & Fowler, of 
Hopkinsville, Kentucky, has been dis- 
solved—Judge J. T. Hanbery retiring 
upon the assumption of the office of cir- 
cuit judge. Judge W. T. Fowler will 
continue the practice of law in the same 
offices. 


The law firm of Mehaffy, Williams, 
Armistead, & Cockrill, of Little Rock, 
Arkansas, has been dissolved. T. M. 
Mehaffy and J. E. Williams will continue 
as partners, and Ashley Cockrill and H. 
M. Armistead have formed a new part- 
nership. The offices of the two firms will 
be in the Southern Trust Building. 


T. W. Lipscomb, Wright Willingham, 
and Barry Wright have formed a part 
nership for the practice of law at Rome, 
Georgia. The new firm will be known 
as Lipscomb, Willingham, & Wright, 
with the Hon. Seaborn Wright as ad- 
visory counsel. 


Carl E. Wood, formerly 
Indiana, has opened a law office in the 
Traction Terminal Building in Indian- 
apolis, and will engage in the general 
practice of law in that city. Mr. Wood 
was recently a member of the state sen- 
ate, and in 1897, was Democratic floor 
leader. 
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Harry C. Kramer and D. Trueman 
Stackhouse, of Camden, New Jersey, 
have formed a partnership for the prac- 
tice of law. 


H. R. Hill and Charles J. Starkey, Jr., 
have formed a partnership for the prac- 
tice of law at Ashtabula, Ohio. 


John W. Hanan, of Lagrange, his son, 
J. Frank Hanan, and Louis B. Ewbank, 
of Indianapolis, have formed a law co- 
partnership, and will maintain two offi- 
ces, one at Lagrange, and the other in 
the State Life Building at Indianapolis. 


Judge M. M. Brooks, late of the Tex- 
as court of criminal appeals, has resumed 
practice at the Dallas bar. 


George A. Knight, of Brazil, Indiana, 
who for forty years has been engaged in 
the practice of law, has been compelled by 
ill health and advanced years to retire 
from the active practice of his profes- 
sion. His son, A. W. Knight, will suc- 
ceed to his father’s business. 


The fourth annual banquet of the Ver- 
milion’ (Ill.) county bar was held in Dan- 
ville on January 14th. Murray- Clark 
acted as toastmaster. Addresses were 
given by Judge O. A. Harker, Hon. 
George T. Buckingham, Justice F. K. 
Dunn, Judge Craig, Judge Kimbrough, 
and Judge Thompson. A mock court 
was also convened, which afforded a wide 
field for genial wit and merriment. 


The Lawyers’ Club of Detroit held a 
banquet on January 26th, at which time 
Judges Stone, Ostrander, Montgomery, 
Hooker, Moore, and Brooks, of the state 
supreme court, were the guests of hon- 
or. The principal address of the evening 
was by Judge Ostrander, who struck a 
sympathetic note by placing the judge 
on a level with the lawyer, and urging 
greater fraternization between the two. 


Merle N. A. Walker and John E. Hol- 
lett have formed a partnership for the 
practice of law at Indianapolis. Mr. Hol- 
lett has been a member of the firm of 
Ayres, Jones, & Hollett. 
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It is believed that Benjamin L. Hoyt, 
of Penn Yan, New York, has the dis- 
tinction of being the oldest practising 
attorney in the United States. He will be 
ninety-four years old next spring. He 
was born in Litchfield, Connecticut, but 
has lived in Penn Yan nearly all his life. 
He was admitted to the bar at Syracuse 
in the early forties. For many years he 
has served as justice of the peace, and 
has been president of the board of edu- 
cation. 


Sir George Henry Lewis, the most fa- 
mous English solicitor of the present 
generation, who has been engaged in all 
the greatest legal cases in the last half 
century, retired from practice with the 
new year. Sir George knows more of 
the social life of Great Britain than any 
other man, and has been called the keep- 
er of English society’s skeletons... He 
numbered among his clients many royal 
personages, but it is believed that all their 
secrets are safe, for he has declared that 
he would write no memoirs. 


“The Twelfth General Convention of 
the Legal Fraternity of Phi Delta Phi 
was held in New York city, December 
28th and 29th, 1909. Forty out of forty- 
one active chapters were represented by 
delegates, a record equaled by few college 
fraternity cofventions. Six applications 
from law schools were considered, and 
chapters were granted to the Pittsburgh 
Law School and the Alcalde Law Club 
of the University of Texas. The follow- 
ing were elected members of the execu- 
tive council: Earl G. Rice,+ Seattle, 
Washington; Louis D. Barr, Mansfield, 
Ohio; Emmett A. Donnelly, Madison, 
Wisconsin; Herbert M. Peck, Oklahoma 
City, Oklahoma; George A. Katzenber- 
ger, Greenville, Ohio. The fraternity 
was founded at the University of Mich- 
igan in 1869, and has over ten thousand 
members, nearly all practising attorneys. 
The majority completed a college course 
before taking up the study of law, and 
at least 40 per cent of the initiates are 
members of an undergraduate college 
fraternity.” 


Necrology 


Judge W. H. Pruett, of Eufaula, Ala- 
bama, died on January 9th, at the age of 
sixty-eight years. He served in the Con- 
federate army, attaining the rank of ma- 
jor. He was twice elected judge of pro- 
bate of Barbour county. 


Hon. B. B. Whalton, county judge of 
Monroe county, Florida, died at his home 
in Key West on January 10. 


H. H. Trimble, general counsel for the 
Chicago, Burlington, & Quincy Railroad 
for lowa, and former state senator and 
district court judge, died on January 
10th, after a brief illness, at his home in 
Keokuk, Iowa, in his eighty-fifth year. 
Judge Trimble was a veteran of both 
the Mexican and the Civil War. 


Colonel Robert Rae, a prominent ad- 
miralty lawyer of Chicago, died in that 
city on January 19th, at the age of sev- 
enty-nine. He retired five years ago, aft- 
er having, for fifty-two years, actively 
practised his profession. Before the war 
he was associated with Abraham Lincoln 
in the Rock Island Mississippi case in- 
volving the right of the state to charter 
a bridge over a navigable stream forming 
the boundary of coterminous states. In 
1861 Mr. Rae organized two regiments, 
one of which he tendered to Simon Cam- 
eron, Secretary of War, about two weeks 
before the Battle of Bull Run. This regi- 
ment was fully uniformed at his own ex- 
pense. 


Francis A. Riddle died at his home in 
Chicago on January 28th, at the age of 
sixty-one years. Mr. Riddle for many 
years practised his profession in Chica- 
go, and was a member of the Chicago 
Bar Association. He served throughout 
the Civil War as a Union soldier, and 
was at one time a member of the state 
senate. 


L. L. Williams, former Federal judge 
of Alaska, brother of a former judge of 
the Missouri supreme court, dropped 
dead in St. Louis on January 23d. 


George P. Whitcomb, a veteran mem- 
ber of the Chicago Bar Association, and 
a graduate of Dartmouth College in the 
class of 1853, died at his home in Chica- 
go on January 28th, at the age of eighty- 
three years. 


Judge John D. Campbell, dean of the 
Ogle: county (Ill.) bar, twice county 
judge, and twice state’s attorney, recent- 
ly died at his home in Polo, aged seven- 
ty-nine years. 


Judge James L. Bethshares died at his 
home in Paducah, Kentucky, on Janu- 
ary 2d, at the age of seventy-seven years. 
He had served two terms as county 
judge. 


John E. Dubose died January 10th, at 
Bowling Green, Kentucky, where he had 
been engaged in the practice of law 
for the past thirty-eight years. Mr. Du- 
bose was a soldier of the Confederacy, 
and served with a Florida regiment. 


Col. Frank C. Zacharie, prominent in 
Louisiana politics, and a constitutional 
lawyer of high repute, died in New Or- 


leans January 6th, aged seventy-one 
years. Mr. Zacharie served several terms 
as Senator from Louisiana. He conduct- 
ed the congressional investigation of the 
two Louisiana returning boards of 1872 
and 1876, and took a prominent part in 
the Hayes-Tilden electoral controversy. 
Latterly he had been a member of the 
state board of health. 


H. B. Lazell, the able and learned re- 
porter of the Michigan supreme court, 
died recently. 


George P. B. Jackson, for more than 
twenty years general attorney for the 
Missouri, K. & T. Railroad Company in 
Missouri, and one of the best-known at- 
torneys at the St. Louis bar, died on 
January 26th, at the age of sixty-three 
years. Mr. Jackson formerly practised 
at Sedalia, and at one time was prosecut- 
ing attorney of Pettis county. 
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The funeral of the late ex-Governor 
Robert Lowry was held on January 21st, 
at Jackson, Mississippi. He was com- 
mander-in-chief of the Mississippi divi- 
sion of the United Confederate Veter- 
ans, and a central figure in the struggles 
incident to reconstruction days. For fif- 
ty years the name of Robert Lowry, law- 
yer, soldier, and statesman, has been a 
household word in the state of Missis- 
sippi. 


Honorable Willis Golladay died at 
Coffeeville, Mississippi, on January 18th, 
at the age of fifty-two years. He was a 
graduate of the University of Virginia. 
Like his father, the late Colonel R. H. 

Golladay, he was one of the most noted 
lawyers of northern Mississippi. 


Colonel John Lyon Gardiner, lawyer, 
soldier, and a direct descendant of Lord 
Lyon Gardiner, died yesterday at his 
home, on Gardiner’s Island, New York, 
which has been in the uninterrupted pos- 
session of the family since 1639. He was 
thirty-nine years old. Lord Gardiner 
bought the island from the Indians for 
one large black dog, one gun, a measure 
of powder and shot, a demijohn of rum, 
and a few blankets, worth, in all, about 
$23. The island lies off Long Island, 
is 9 miles long, and contains about 3,300 
acres. 


C. J. Julius Langbein died on Janu 
ary 28th at his residence in New York 
city, aged sixty-four vears. He was a 
member of the law firm of Langbein & 
Langbein. He had served for six years 
as a justice of the municipal court, and 
had been a member of the state legisla- 
ture. When but thirteen years of age he 
enlisted as a drummer in Hawkins Zou- 
aves, and received the medal of the Le- 
gion of Honor when but fifteen years 
old, for carrying a wounded officer off 
the field. Judge Langbein knew person- 
ally every drummer boy of the Civil 
War who lived through the conflict, and 
many of those who died on the field or 
in hospitals. He had collected a mass 
of data about drummer boys, with the 
intention of publishing it in book form. 


Necrology 








C. Godfrey Patterson, a corporation 
lawyer, died recently at Orange, New 
Jersey, at the age of seventy-six years. 
Mr. Patterson gained considerable fame 
for his offices in the dispute between 
George W. N. Yost and the Remington 
Typewriter Company, which eventuated 
in an amicable understanding between 
them. 


Judge Edward Patterson, until the first 
of this year presiding justice of the ap- 
pellate division of the New York supreme 
court, died on January 28th, at the age 
of seventy-one years. He had served 
twenty-three vears on the supreme court 
bench at the time of his retirement. 


Edward Heartt Schell, formerly a 
member of the New York firm of Fel- 
lows, Hoyt, & Schell, died on January 
25th at the Hotel Plaza. Mr. Schell was 
a graduate of Yale College and Colum- 
bia Law School. He was a member of 
the bar association and of the Manhat- 
tan and St. Nicholas clubs, and a direct- 
or of the Manhattan Life Insurance Com- 
pany. 


Theodore Ritter died on January 19th 
at his home in Brooklyn, aged seventy- 
four years. Mr. Ritter was a graduate 
of the Columbia University Law School 
and was recognized as an authority on 
English law. He was for several vears 
engaged as a book reviewer for the New 
York Tribune. 


Alonzo C. Pickard, of Jamestown, New 
York, died on January 12th. He was 
engaged in behalf of the defense in most 
of the important criminal cases tried in 
Chautauqua county during the past twen- 
ty-five years. He was a fellow student 
of the late President McKinley at Alle- 
gheny College when the Civil War be- 
gan, and both enlisted at the same time. 


Albert Clifton Thompson, judge of the 
United States district court of the south- 
ern district of Ohio, died at his home in 
Mount Auburn recently. Death was due 
to an injury by a minie ball in his right 
lung received at the battle of Bull Run, 
and which had hurt him seriously of late. 
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for the public expression of private opinion 


To the Editor of Case AnD ComMMENT -— 

Your recent article on “The Conflict between 
Constitutional Rights and the Public Welfare” 
is a timely consideration of a question of great 
and increasing importance. 

The doctrine that constitutional guaranties 
and restrictions should give way to the maxim, 
Salus populi est suprema, is an abuse of that 
maxim. The constitutional limitations which 
prevail in the United States were framed and 
adopted to promote the public welfare, and 
they do more in that direction than anything 
else in our systems of representative govern- 
ment. 


There is no real distinction between the tyr- 


anny of the majority and the tyranny of a 
single despot, and the restraints which Ameri- 
can constitutions place on the mere will or 
caprice of legislative bodies, and on the people 
themselves, are absolutely necessary to pre- 
vent our governments from becoming the most 
tyrannical in the world. 

Our courts should be very careful not to 
stretch the police power so far as to encroach 
on constitutional rights. 

We ought to have more decisions like that 
of the Supreme Court of the United States 
holding the New York'law fixing the hours 
of labor in bakeries, unconstitutional. Lock- 
ner v. New York, 198 U. S. 45. The opinion 
of the court in that case was delivered by the 
late Justice Rufus W. Peckham, and it reflects 
great credit upon him and the court, and on 
the bench and bar of the state from which he 
came. Frep A. 

Detroit, Mich. 


BAKER. 


Editor CASE AND COMMENT :— 

The writer, although not defending Emma 
Goldman or her doctrines, but believing firmly 
in the constitutional right of free speech, notes 
with apprehension the action of the police in 
various cities, denying her absolutely the right 
to speak publicly therein. It requires but little 
thought to convince one that 


this 


such a curtail- 
right cannot be 
justified, and, if tolerated, will soon result in 


ment of constitutional 


our being as absolutely at the mercy of an 


autocratic police department as are the people 
of Russia. 
Goldman 


If it is possible to prevent Emma 
from speaking in public, what is 
there to preclude the police, at pleasure, in 
placing a ban upon the pulpit and the platform, 
or the press in advance of publication?  Ir- 
respective of the question of the expediency of 
permitting Emma Goldman to disseminate her 
doctrines, the writer believes that the constitu- 
tional guaranty of free speech, religious and 
civil freedom, as well as the security of person 
and property, is threatened, 1f not dangerously 
near extinction, if such despotic action on the 
part of the police is to be tolerated. The con- 
stitutional right to freely speak and publish 
one’s thoughts, no matter what theory or deoc- 
trine they may tend to exploit, will not permit 
the prohibition of one’s speaking or writing 
them; and no court, or writer upon constitu- 
tional subjects, has ever gone to the length 
of holding that a person may be prevented or 
restrained in advance from speaking or publish- 
ing whatever he may choose; and it is im- 
possible to thus attempt to suppress the pro- 
mulgation of anarchistic doctrines without 
jeopardizing this constitutional right. It may 
be asked, What remedy has the public for an 
abuse of this constitutional privilege? The 
only remedy available is to punish one after 
the speaking of words that may incite to crime 
or violence; and, even though the utterances 
are those of the anarchist,—i. ¢., that all 
established government should be destroyed,— 
they cannot be thus prevented in advance, 
unless they should clearly appear to be intended 
as a solicitation to commit crime, as the guar- 
anty of the freedom of speech permits the 
opposition to all government, as well as the 
that the overthrow thereof cannot 
be accomplished except with force. The writer 
that at no distant day the right to 
arbitrarily deny the right of free speech may 
be determined by the courts, and when such 
time comes he is confident that the right of 
free speech, notwithstanding the nature there- 
of, will be upheld. 


argument 


hopes 


W. J. INGERSOLL. 
Rochester, N. Y. 
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us haven't heard tt. 


Tue Gun Went OrF sy HiMsetr.— 
A coroner’s jury returned the following 
unusual verdict, which is on file with the 
clerk of the county in which it was ren- 
dered: “We the jury find that said 
- — ——— came to his death by a 
shot actidenntly went of by himself by 
killing a cat by shooting the same, and 
when she was not ded instantly by 
stricking the cat whit the Briedge of the 
Gun and the Load discharged itself. 





Res Juptcata.—Algy—“Well, I’ve de- 
cided one thing, anyhow. I’m not going 
to be either a lawyer or a preacher.” 

Archie—“Huh! Nature decided that 
for you about the time you were born.” 
—Chicago Tribune. 


MotpinGc A Future.—‘What kind of 
a career have you mapped out for your 
be V Josh . 

“T’m going to make a lawyer of -him,” 
answered Farmer Corntossel. “He’s got 
an unconquerable fancy fur tendin’ to 
other folks’ business, an’ he might as well 
git paid for it.”—Washington Star. 


An TrRontcaL RemMARK.—Judge— 
“Then, when your wife seized the weap- 
on you ran from the house ?”’ 

Plaintiff—‘Yes, sir.” 

Judge—“But she might not have used 
2.” 

Plaintiff—“True, your Honor. May- 
be she picked up the flatiron just to 
smooth things over.’’-—Daily Socialist. 


| THE HUMOROUS SIDE ie | 


If a laughable story comes your way, send it to Case and Comment, and we will pass 
the laugh along. It is no objection that the story may have been told before. 





Some ot 


THe JupGe’s Fautt.—Magistrate (in 
police court )—*How is it that I see you 
every month?” 

Rastus Johnsing—‘I guess ’cos yo’ 
only gibs me thirty days at a time.” 


A Four Crime.—Judge—“You are ac- 
cused of snatching a turkey from a gro- 
cery window.” 

Prisoner (a student)—‘“I took it for a 
lark, your Honor.” 

Judge—“No_ resemblance whatever, 
sir. You must have been drunk. Sixty 
days.”—Chicago Record-Herald. 


OFrFERED TO Buy Him Our.—In a suit 
tried in a Virginia town a young law- 
yer was addressing the jury on a point of 
law, when good naturedly he turned to 
the opposing counsel, a man of much ex- 
perience, and asked: 

“That’s right, I believe, Colonel Hop- 
kins ?” 

Whereupon Hopkins, with a smile of . 
conscious superiority, replied: 

“Sir, [ have an office in Richmond 
wherein I shall be delighted to enlighten 
you on any point of law for a consi<- 
eration.” 

The youthful attorney, not in the least 
abashed, took from his pocket a half-dol- 
lar piece, which he offered to Colonel 
Hopkins, with this remark: 

“No time like the present. Take this, 
sir; tell us what you know and give me 
the change.”—Pittsburg Chronicle Tele- 
graph. 









A PERMANENT  Position.—‘Mr. 
Sinith,” spoke up the young lawyer, “I 
come here as a representative of your 
neighbor, Tom Jones, with the commis- 
sion to collect a debt due him.” 

“I congratulate you,” answered Mr. 
Smith, “on obtaining so permanent a job 
at such an early stage of your career.” — 
Success Magazine. 
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He Was For Law ENnrorceMENT.— 

“What are they moving the church 
for: 

“Well, stranger, I’m mayor of these 
diggin’s, an’ I’m fer law enforcement. 
We've got an ordinance what says no 
saloon shall be nearer than 300 feet from 
achurch. I give ’em three days to move 
the church.”—Chicago Legal News. 
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An Important  Distinction.—A 
lorig-winded, prosy counselor was argu- 
ing a technical case recently before one 
of the judges of the superior court. He 
had drifted along in such a desultory way 
that it was hard to keep track of what 
he was trying to present, and the judge 
had just vented a very suggestive yawn. 

“T sincerely trust that I am not unduly 
trespassing on the time of this court,” 
said the lawyer with a suspicion of sar- 
casm in his voice. 

“There is some difference,” the judge 
quietly observed, “between trespassing 
on time and encroaching on eternity.”— 
Philadelphia Ledger. 


Case and 


TRESPASSING.—“You accuse this avia- 
tor of trespassing in your gardens ?” 

“Yes, judge. I caught him among my 
air currents.”"—N. Y. Herald. 


THe Evipence.—Judge—“The  evi- 
dence shows that you threw a stone at 
this man’s dog.” 

Prisoner—“Don't _ it 
that?” 

Judge 
to show ?” 

Prisoner—‘Why, yr Honor, I hit 
*im.”’—Chicago Ledger. 


show more’n 


“What more did vou want it 


Tue Biter Bir.—‘You say the dog 
bit you?” 

“Yes, your Honor.” 

“Can you show the scar?” 

“No, but I can show the dent. 
me in me wooden leg.” 

“The dog is discharged. His chagrin 
and disappointment must be considered a 
sufficient punishment. Next case.” 


He bit 


AsktnG Too Mucnu.—One day the 
mother of little six-year-old Mary saw 
her go skimming past the house on her 
sled, which was hitched to a passing 
sleigh. When she came in from play she 
was taken to task, her mother saving se- 
verely, “Mary, haven't I told you that 
you must not hitch onto bobs? — 
you know it is against the law.” 

Mary tossed her head. “Oh,” she said, 
“don’t talk to me about the law. It’s 
all I can do to keep the Ten Command- 
ments.”—Union & Advertiser. 


Besides, 


Comment 


No Gtutton.—The Unsuccessful 
Counsel—‘‘I’m very sorry I could do no 
more for you, my man.” 

The Prisoner—‘Don’t apologize, old 
sport. Five years is enough.’’—Sketch. 


PRAYER WAS SHortT.—A Scotch law- 
yer had to address the Caledonian equiva- 
lent of our supreme court. His “plead- 
ing’ occupied an entire day. After sev- 
en hours of almost continuous oratory 
he went home to supper, and was asked 
to conduct family worship. As he was 
exhausted his devotions were brief. 

“T am ashamed of ye,” said the old 
mother. ‘To think ve could talk for sev- 
en hours up at the court and dismiss your 
Maker in seven minutes.” 

“Ay, verra true,” was the reply, “but 
ye maun mind that the Lord isna sae dull 
in the uptak as the judge-bodies.’”—Bell- 
man. 


CRUEL AND UNUSUAL PUNISHMENT. 
—Lloyd Jones, the English chancellor 
of the exchequer, campaigned Wales late- 
ly, and used American story-telling tac- 
tics to lighten up his serious arguments. 
A favorite story concerned a man who 
served upon the jury in a murder case. 
Before leaving home he instructed his 
wife to get a salmon for supper, and, to 
make sure of a good meal, he told her 
to fry one half of it and boil the other. 
During the trial he frequently refreshed 
himself from out of a black bottle, and 
when the jury retired he was asked in 
his turn by the foreman, “Well, John 
Jones, what are we going to do with the 
prisoner?” In a thick, guttural voice 
came the reply, “Boil one half of him, 
and fry the other.”—Rochester Herald. 


A PorucLar Grrit.—“I want a license 
to marry the best girl in the world,” said 
the young man. 

“Sure,” commented the clerk, “that 
makes thirteen hundred licenses for that 
girl this season.’’—Puck. 


WHERE WAS SuHE.—Witness—‘‘At the 
time of the accident my maid was in my 
boudoir arranging my hair.” 

Lawyer—“Yes; and where were you?” 

Witness—‘Sir !”” — Chicago Daily 
News. ° 








